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AMERICAN LAW REVIEW. 


JANUARY, 1882. 


A NATIONAL CODIFICATION OF THE LAW OF EVIDENCE: 
ITS ADVANTAGES AND PRACTICABILITY. 


In this article it is proposed to discuss (1) the general ad- 
vantages of a codification of the law of evidence, (2) the spe- 
cial benefits of having that codification uniform throughout the 
United States, and (3) the best practicable method of obtain- 
ing such a national statutory enactment. 

I. In the first place, a codification of the law of evidence 
would promote the ends of justice by making the determination 
of issues of fact raised in the trial of a cause more dependent 
upon the legal evidence actually produced by the parties, and 
less upon the skill displayed by counsel in securing its admission 
to, or exclusion from, the consideration of the court or jury upon 
purely technical grounds. The law of evidence may be defined 
as a series of rules to determine the admissibility, the proper 
method of producing before the courts, and the legal effect when 
produced, of the various proofs offered by the parties to a legal 
controversy to sustain the issues of fact therein joined. These 
rules — excepting where, in a comparatively few instances, they 
have been the subjects of statutory enactments —are part of that 
common law, the lex non scripta, which has never been officially 
promulgated as a whole, in concise and authoritative language, 
but is supposed to have its seat in the breasts of the judges of the 
several courts of justice, who, from time to time, in their opin- 
ions, pronounce so much of it as may be necessary to sustain their 
decisions of the particular questions coming up before them for 
adjudication. The only method of ascertaining the common law 
upon any given question is by a collation of the reported deci- 
sions upon similar or analogous cases, and, after deducing from 
them the general rule by which they were determined, then ap- 
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2 A NATIONAL CODIFICATION OF THE LAW OF EVIDENCE. 
plying it to the point under consideration. In evidence, as 
indeed in nearly every other branch of the law, the labors of 
practitioners have been greatly assisted by the text-book writers, 
who, by collecting, arranging, and comparing many thousand 
isolated decisions, have been enabled to present the law of evi- 
dence in the form of scientific treatises, giving in their own lan- 
guage a system of rules applicable to almost every conceivable 
case, as well as the reasoning upon which these rules are based, 
with citations of the particular decided cases in which such rules 
and reasoning appear to have been adopted by the courts. Of 
course the statement of a rule of evidence in a text-book can only 
be regarded as authoritative in so far as it is shown to be sup- 
ported by direct adjudications of the courts, or by correct reason- 
ing deduced from such adjudications, and therefore these treatises 
must contain not only the rules of evidence, but also a recapitu- 
lation of the processes, logical or otherwise, by which these rules 
have been evolved. It often happens that courts, in explaining 
why they have decided to admit or reject a specific piece of evi- 
dence, do not state the rule of law fully, or in such exact lan- 
guage as would cover every case arising under it, but only state 
it partially, and so far as it may be applicable to the precise ques- 
tion before them. 

Now, when we consider how numerous are the questions of 
evidence unexpectedly sprung upon counsel in the course of a 
trial at nist prius, it is obvious that the number of lawyers who 
are sufficiently masters of the law of evidence to be always ready 
to meet those questions upon the spur of the moment, must be, 
under our present system, comparatively small; for they are not 
only required to know what the rule of evidence is by which 
the correctness of their positions is to be tested, but must also 
be able to state that rule in precise terms, and, if need be, to sus- 
tain the accuracy of their statement by reference to the authori- 
ties. Such a mastery of the law of evidence is, without doubt, 
one of the most effective weapons at the command of a skilful 
advocate ; but, as that law now stands, it can rarely be acquired 
except as the result of long experience at the bar. Upon this 
subject Mr. Justice Stephen, in the introduction to his Digest of 
the Law of Evidence, well says, — 


“Tt becomes obvious that, if a lawyer is to have anything better than a 
familiarity with indexes, he must gain his knowledge in some other way 
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than from existing books on the subject. No doubt such knowledge is to 
be gained. Experience gives by degrees, in favorable cases, comprehen- 
sive acquaintance with the principles of the law with which a practitioner 
is conversant; . . . but those who have gained knowledge of this kind 
have usually no opportunity to impart it to others. Moreover they ac- 
quire it very slowly, and with needless labor themselves; and though 
knowledge so acquired is often specially vivid and well remembered, it is 
often fragmentary, and the possession of it not unfrequently renders those 
who have it sceptical as to the possibility, and even as to the expediency, 
of producing anything more systematic and complete.” 


It is therefore not at all surprising that the proportion of law- 
yers, both in this country and in England, who are sufficiently 
conversant with the law of evidence to secure the full benefit of 
it to their clients at jury trials. should be very small, especially 
among the junior members of the profession. 

If, however, the entire law of evidence were once enacted in 
statutory form, the case would be very different. The text of 
the Indian evidence act of 1872, which was passed ‘to consoli- 
date, define, and amend the law of evidence,” and includes the 
whole law of evidence in force in British India, occupies less than 
sixty-eight small octavo pages, and it may be safely asserted that 
a few weeks’ careful study of its provisions would enable almost 
any lawyer of average ability, if not to repeat it entirely from mem- 
ory, at least to become sufficiently familiar with it to find in a 
couple of minutes, and read to the court, the rule of law applica- 
ble to any question of evidence that might be raised during the 
course of a trial, —a feat clearly impossible of accomplishment with 
any of the voluminous treatises upon evidence now recognized as 
standard authorities. Of course it is not pretended that the 
adoption of a code of evidence would absolutely nullify all the 
advantages which counsel learned and skilled in this branch of 
their profession now possess over their less experienced competitors 
at the trial-table, but the inequality would be greatly diminished. 
In fact, it would have an effect upon forensic contests quite anal- 
ogous to that produced upon the duello by the introduction of 
firearms, whereby personal prowess, and even practice and skill 
in the use of weapons, became much less important factors in the 
general results than before. Although such a change might pos- 
sibly tend to somewhat abridge the emoluments of that com- 
paratively small portion of the bar which now enjoys almost a 
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monopoly of the more important trial practice, there can be no 
doubt that it would be a great benefit to the profession at large, 
as well as to the public generally. 

Another advantage of having the law of evidence in a statu- 
tory form would be the saving of much time now often wasted 
by the courts in hearing long arguments of counsel, which could 
easily be abridged, and often prevented altogether by the judges, 
under such a system. Probably in nine cases out of ten, as soon 
as a question of evidence has been once fairly stated to a compe- 
tent judge, his mind is practically made up as to how it should 
be determined ; but if he be a very conscientious man, at all dis- 
trustful of his own infallibility, or if he have a nervous dread of 
being reversed upon appeal, he will be likely to listen to long 
arguments of counsel, pro and con, in regard to it, since, although 
he may feel that he has a pretty correct general knowledge of the 
law applicable to the case, there always remains the possibility 
that the terms in which he has formulated it in his own mind 
may not be strictly accurate, or may be at variance with some 
late ruling of the appellate court to which his attention has never 
been especially directed. Were the rule, however, laid down in 
authoritative terms by a statute which he had before him, he 
need have no hesitation in either cutting off discussion alto- 
gether, or at least in confining it within very narrow limits. 

But, apart from this, the codification of the law of evidence 
would afford a needed opportunity to amend, improve, and har- 
monize it. Our present law of evidence—made up as it is of case 
law, modified by numerous statutory amendments made at dif- 
ferent times, many of them based upon theories entirely incon- 
sistent with each other, and some upon no theory at all—is a 
system of patch-work, which, with much wisdom, contains also 
many absurdities, and the time has at length arrived, when, as a 
whole, it can be greatly improved by a general revision. The 
great difficulty about enacting laws in statutory form is in laying 
down the rules in such exact terms as shall apply with the de- 
sired effect to every possible contingency, as there is always so 
much danger of some particular cases not having been foreseen 
or provided for. But in reducing the law of evidence to the 
form of a statute, the codifier, armed with a text-book like 
** Wharton on Evidence,” which undertakes to give all the Am- 
erican decisions as well as the more important English ones, to 
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say nothing of Fisher’s and Abbott’s Digests, has always at hand 
the ready means of testing the rules which he formulates, by 
applying them to all the important cases which have been de- 
cided within the last century in America, and during a much 
longer period in England. If, then, the rules of evidence can be 
simplified and put into authoritative language with but little risk 
of occasionally defeating the ends of justice in cases unforeseen 
and consequently entirely unprovided for, there is certainly great 
reason why the attempt should be made. It is inevitable that a 
system of evidence like ours —evolved by slow degrees from a 
long series of rulings in individual cases by courts which, while 
using every endeavor to promote the ends of justice, were, theo- 
retically at least, under the restraint of being always bound to 
follow their own previous decisions, besides being controlled by 
the letter of all existing statutes —should not always be perfectly 
consistent with itself; and such a system can only be made so by 
undergoing a general revision, which would free it from many 
incongruities and blemishes that cannot be reached except by 
statutory enactments, because of long-established rules of de- 
cision, which still have the force of binding authority, although 
the reasoning upon which they were originally founded may be 
no longer recognized as applicable. The result is, that upon 
some points the law of evidence is not only in a very unsatisfac- 
tory state, but extremely uncertain. 

Take, for example, the very conflicting views prevailing as to 
the proper rule to govern in determining what questions may be 
put to a witness, on cross-examination, for the purpose of testing 
or impeaching his credibility, and especially how far in such 
cases he may be compelled to disclose disgraceful matters about 
himself, or such as would have a tendency to bring him into pub- 
lic disrepute. Let any one read what is said in the various text- 
books upon this important and interesting subject, and compare 
the numerous and apparently contradictory rulings there cited in 
support of the conflicting views which they respectively ad- 
vance, and he will certainly be greatly puzzled to say what the 
law really is, or even to approximate to it. To gather from 2 
Phillips, ch. 10, § 2, pp. 939-955 (4th ed., Cowen and Hill's 
note); 1 Starkie, Ev. pp. *207-"214; 1 Greenleaf, Ev. $$ 454- 
460; 2 Taylor, Ev. §§ 1313 to 1316; 1 Roscoe, Cr. Ev. p. 149, 
and 1 Wharton, Ev. §§ 541-544,— all of which treat of this 
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matter, — any definite rule by which a lawyer can determine in 
advance how far he has a legal right to push a cross-examination 
of this character, is a difficulty which can only be appreciated by 
one who has actually attempted it. Mr. Justice Stephen, in his 
Digest of the Law of Evidence, has, with a boldness which no 
other writer upon the subject, that I know of, has ventured upon, 
laid down the law to be that a witness, on cross-examination, may 
*be asked any questions which tend (1) to test his accuracy, 
veracity, or credibility ; or (2) to shake his credit, by injuring 
his character. He may be compelled to answer any such ques- 
tion, however irrelevant it may be to the facts in issue, and how- 
ever disgraceful the answer may be to himself,’ except in cases 
where such answer would have a tendency to expose him toa 
criminal charge, &e., and he cites as an illustration the celebrated 
ruling of Cockburn, C. J., in R. v. Orton, which certainly is an 
authority that goes very far to sustain his position. 

Although a very large proportion of both the Bench and Bar 
of this country, whose ideas have been mainly derived from the 
text-books above referred to, would doubtless, at the first blush, 
be much startled at being asked to give assent to the proposi- 
tion thus laid down, there is no question as to its being a per- 
fectly correct statement of the law, if taken with the qualification 
that the judge before whom a witness is examined has at all times 
an absolute discretion, not subject to review on appeal, as to how 
far he may be interrogated about matters irrelevant to the case, 
excepting so far as they may affect his credibility. This has been 
more than once expressly recognized as undoubted law by the 
Supreme Court of the United States, as well as many of the high- 
est State courts;!' and indeed it furnishes the only key to the 
difficulty of explaining and reconciling the otherwise conflicting 
decisions cited in the text-books ; for, as well stated by Porter, J., 
in his elaborate opinion in the case of the Great Western Turn- 
pike Co. v. Loomis, upon no other possible theory could Lord 
Ellenborough have been justified in once telling a witness, who 
was asked whether he had not been in jail for theft, that he 
would send him there if he did not answer,? while upon other 

1 Johnston v. Jones, 1 Black, 210, 226; 2 Frost v. Halloway ex rel. Gurney, 
Storms v. United States, 94 U. S. 76,85; cited 1 Starkie, Ev, *212, note, and 2 Phil. 
Com. v. Lyden, 113 Mass. 452; Great Ev. p. 949. 


Western Turnpike Co. v. Loomis, 52 N. 
Y. 127, 182. 
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occasions he either refused to permit counsel to put similar ques- 
tions,! or, if he did allow them, told the witnesses they need not 
answer unless they chose.2— Admitting, therefore, that the lati- 
tude to be allowed in cross-examinations of this character is en- 
tirely within the control of the presiding judge, it necessarily 
follows that witnesses may be always asked, and compelled to 
answer, whatever questions the judge sees fit to allow. The un- 
philosophical doctrine, which at one time prevailed quite exten- 
sively in the profession, to the effect that certain questions might 
always be asked, but that the witness could never be compelled 
to answer them, seems to have originated from a comparison of 
the rulings of different judges in the exercise of the discretion 
above referred to, and in the vain endeavor to reconcile with 
some fixed general principle the decisions which, as a matter of 
fact, had been governed entirely by the particular circumstances 
of each case, and it has now been pretty well exploded. Judge 
Redfield, fully recognizing this, has added to § 460 of the first 
volume of his edition of Greenleaf: “ It is probably safe to say 
that counsel cannot in any case insist upon asking a question 
which the witness is not obliged to answer.” 

But to put a matter of this kind entirely within the discretion 
of the judges at nist prius without providing any rules to govern 
them in its exercise, is surely to leave the law in a very unsatis- 
factory state; for it is of the very essence of the Anglo-Saxon idea 
of justice that every man’s rights should be determined by the 
fixed standard of established rules, rather than according to the 
‘private conscience of the judge; and as the text-book writers 
have signally failed to agree upon any such rules as having been 
established by the reported adjudication, the only method of ob- 
taining them will be by statute, as was done in the Indian Evi- 
dence Act, which, in § 148, provides as follows: — 


“If any such question relates to a matter not relevant to the suit or 
proceeding, except so far as it affects the credit of the witness by injuring 
his character, the court shall decide whether or not the witness shall be 
compelled to answer it, and may, if he thinks fit, warn the witness that he is 
not obliged to answer it. In exercising this discretion the court shall have 
regard to the following considerations: (1) ‘Such questions are proper if 
they are of such a nature that the truth of the imputation conveyed by them 


1 Rex v. Lewis, 4 Esp. 226; Spencely 2 Millman v. Tucker, Peake’s Add. 
v. De Willott, 7 East, 108. Cases, 222. 
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would seriously affect the opinion of the court as to the credibility of the 
witness on the matter to which he testifies. (2) Such questions are im- 
proper if the imputation which they convey relates to matters so remote 
in time or of such a character that the truth of the imputation would not 
affect, or would affect in a slight degree, the opinion of the court as to the 
credibility of the Witness on the matter to which he testifies. (3) Such 
questions are improper if there is a great disproportion between the im- 
portance of the imputation made against the witness’s character and the 
importance of his evidence.’ ” 


If such a statute had been in force in England at the time of 
the trial of Regina v. Orton, Lord Chief Justice Cockburn could 
hardly have allowed counsel to put the scandalous question above 
alluded to, or have compelled the witness to answer it; ! and nota 
few instances are constantly occurring in this country, within the 
observation of most lawyers, where such a statute would have a 
most beneficial effect upon the conduct of trials. 

A great absurdity in the American law of evidence as it now 
stands generally throughout the country, except perhaps in North 
Carolina,’ is the rule that, in the cross-examination of a witness, 
he cannot be asked whether he has ever been convicted of a 
criminal offence, but that such conviction must be proved, if at 
all, by a certified copy of the judgment, upon the ground that 
a copy of the record is the best kind of evidence, and, conse- 
quently, it ought to exclude all other proof of an inferior degree. 
Although this is true as a general proposition, yet in such cases 
as these there is no possibility of any injury being done. either to 
the witness or to the party who called him, by seeking to provea 
previous conviction out of the mouth of the alleged convict him- 
self, rather than by a record of the judgment ; for it can hardly be 
imagined that any man would ever make himself out a greater 
criminal than he really is, merely for the purpose of throwing 
discredit upon his own testimony. Ifa party is in danger of be- 
ing sworn out of court by the testimony of witnesses brought in 
unexpectedly at the last moment, and who, he may have good 
reason to believe, are notorious criminals, it is a monstrous injus- 
tice that he should not be allowed to prove this fact out of their 
own mouths, instead of being obliged to send off to another 
court for a copy of a record, which, in nine cases out of ten, it 
would be impossible for him to obtain before all the testimony in 


1 See Stephen, Digest Ev., art. 129, 2 State v. March, 1 Jones, Law, 526; 
illust. (a). State v. Garrett, Busbee, Law, 327. 
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the case had closed and it would be too late to use it. In the 
case of Real v. The People,! the New York Court of Appeals, 
while recognizing the binding obligation of the foregoing rule of 
evidence, have subjected it to a construction almost as strict as 
that placed upon the celebrated bond in the case of Shylock v. An- 
tonio; for they say that although you may not, on cross-examina- 
tion, ask a witness whether he has ever been convicted of a crime, 
you may ask him whether he has ever been in jail, or in the peni- 
tentiary, and for how long a time he has been there. This matter 
would surely be placed on a much more satisfactory footing by the 
enactment of a statute like 28 Vict. ch. 18, § 6, which provides 
that “a witness may be questioned as to whether he has been 
convicted of any felony or misdemeanor, and upon being so ques- 
tioned, if he either denies or does not admit the fact, or refuses 
to answer, it shall be lawful for the cross-examining party to 
prove such conviction.” 

Many other such cases might be enumerated to show that a 
statutory revision of the law of evidence is much needed, such as 
the law in regard to proof of disputed handwriting by the testi- 
mony of experts and the use of test papers. Indeed, the whole 
practice in regard to expert testimony generally is greatly in need 
of reform and regulation; for the spectacle of litigants paying 
large sums of money to eminent scientific men, in order to pro- 
cure their services as witnesses to testify on the side of a disputed 
question which they are paid for, is not one that commends itself 
to the average moralist as especially edifying. Nor has practical 
experience shown it to be either the most certain or most eco- 
nomical method of arriving at the truth. In criminal cases 
especially, the extent to which this expert business has been 
earried is a reproach to our civilization, and calls loudly for a 
statutory remedy, which shall not only put some limit to the 
number of experts permitted to testify upon any one point, but 
will also make provision for their selection by agreement of the 
parties, or under the direction and supervision of the court, and, 
above all, that their services shall be paid for out of a common fund, 
to be deposited in court by the respective parties in the first in- 
stance, and their fees shall be ultimately taxed as part of the regu- 
lar costs of the case. But to pursue this subject further, or to 
multiply instances in which our existing law of evidence could be 


1 42 N. Y. 280. 
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greatly improved and simplified by a thorough and careful revi- 
sion, would be altogether foreign to the purposes of this article. 
Indeed this branch of the subject may be briefly summed up in the 
proposition, that, as we now have before us the results of enough 
decided cases to determine definitely what the rules of evidence 
ought to be, the time has fully arrived for expressing them au- 
thoritatively, in such explicit terms that the rules themselves, 
and not the adjudications they are founded upon, shall be the 
ultimate standard hereafter to be applied by the courts in decid- 
ing questions of evidence. 

II. Benefits which would arise from having the law of evidence 
uniform throughout the United States must, upon reflection, sug- 
gest themselves to every one. Whatever arguments may be fairly 
urged in favor of the existing diversity of the laws of the several 
States in other particulars, it would be difficult to discover any 
valid reason why the rules of evidence should not be the same 
everywhere. The actual differences between the rules of evi- 
dence as now established, in any two States in the Union, are so 
slight that they could all be abolished without subjecting any one 
to serious inconvenience, while there are just enough of these 
differences for their continued existence to afford a constant 
source of annoyance and vexation, and, in many instances, to add 
one more to the already too numerous uncertainties of litigation. 
Before a man brings suit against a debtor living in another State, 
it is often important that he should know what evidence he will 
be required to produce in order to establish a prima facie case. 
In some of the States this may often be done by exparte affidavits, 
which are conclusive unless contradicted by sworn testimony upon 
the other side ; but the law and practice of the several States are so 
diverse in this particular, that the desired information can rarely 
be obtained except through correspondence with a lawyer residing 
in the forum where the suit is to be brought, which always involves 
trouble and expense, and frequently fatal delays. Any lawyer who 
advises a client in regard to instituting legal proceedings in an- 
other State is very apt to be working in the dark to some extent. 
Especially is this the case in regard to the question of the com- 
petency, as witnesses, of those who are parties to the record ; for 
although all the States, excepting Delaware, have, in general 
terms. declared them competent by statute, yet all these statutes 
contain exceptions, and these exceptions are by no means uni- 
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form. The differences in the practice of the several States in 
regard to taking the testimony of non-resident witnesses, under 
commission or by deposition, have always occasioned no little 
perplexity and inconvenience to those who are obliged to resort 
to this method of proof. Many a case has been lost, or greatly 
delayed, by reason of technical errors or defects in the execution 
or return of a foreign commission, which arose solely from the 
fact that the commissioner who executed it was not informed of 
some local peculiarity of practice, or some decision in the State 
from which it issued. The advantages of a uniform system of 
practice in this particular would be greatly appreciated both by 
litigants and practitioners. In fact, the immense amount of inter- 
State litigation always existing in this country must necessarily 
make the adoption of a uniform system of evidence a great 
desideratum. 

An additional argument for making the codification of the law 
of evidence a national work is that there is every reason to 
believe it would be much better done if undertaken under au- 
thority of Congress, with a view to its adoption by the whole 
country, than if attempted by the legislatures of the several 
States. If undertaken as a national work, not only would it be 
Subjected before adoption to a critical comparison in each par- 
ticular with all the different systems prevailing in the several 
States, but if intrusted to competent hands it would necessarily 
involve a careful comparison of all those different systems, and 
the incorporation into itself of whatever was found to be best in 
each of them. Some of the States have of late years introduced 
by statute great improvements into the law of evidence; and 
as but comparatively few lawyers are apt to trouble their heads 
much about the local laws of other States, the most likely way 
to secure the general and early adoption of these improvements 
is by a complete and thorough revision of the law, as a national 
work, for the common benefit of the entire country. As an 
instance of the kind of improvements referred to, I may cite a 
law, now in force in most of the States which have adopted the 
New York code of civil procedure, by which as soon as the 
defendant has been summoned, or an appearance entered for 
him in any suit, either side has the right to take the testimony, 
by deposition, of any party to the action, or of any person for 
whose immediate benefit it is prosecuted or defended, upon five 
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days’ notice. Under the California practice, such deposition, 
after being corrected and subscribed by the witness, is sealed up 
and deposited with the clerk of the court, or such person as the 
parties in writing may agree upon, until the trial. Such a de- 
position, once taken, may be read by either party in any stage 
of the same action or proceeding, or in any other action between 
the same parties, upon the same subject, and is then deemed the 
evidence of the party reading it. A more admirable device than 
this for getting at the truth in that large class of cases involving 
questions of fraud, or in many of those which are defended for 
mere purposes of delay, it would be extremely difficult to con- 
ceive of. The number of witnesses who, in States where this 
practice does not prevail, have been compelled to attend for 
days, and often weeks, at a time, with great inconvenience and 
loss to themselves, as well as much expense to the party by whom 
they were summoned, waiting to give their testimony to facts 
that the adverse party would most likely have been obliged to 
admit, if put upon his oath in the manner above provided for, 
is incalculable. The amount of false swearing, and the number 
of fraudulently concocted claims and sham defences which could 
be prevented or made of no avail, by committing the parties 
litigant to a definite statement in writing and under oath, at the 
beginning of the suit, can be well imagined by any lawyer of 
much experience in trial practice. Such a system possesses all 
the advantages of a bill of discovery, with none of its drawbacks 
of expense and delay. 

III. But the question now arises as to how such a national 
code of evidence can be obtained. Of course it must be pre- 
pared under act of Congress; but, as every one knows, Congress 
has no authority under the Constitution to enact any laws to con- 
trol the modes of procedure in the State courts. Congress has, 
however, entire control over the procedure in the Federal courts, 
and might undoubtedly enact a codification of the law of evi- 
dence which would be binding upon all the courts of the United 
States. There can be little doubt but that such a code, covering 
the entire law of evidence, if once in force in the Federal courts, 
and enacted in such a form that it could be conveniently adopted 
by the several States as a whole, without alteration, would within 
a very short period, by the voluntary action of the State legisla- 
tures, be adopted throughout almost the entire Union. The 
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convenience of having a compendium of the entire law of evi- 
dence in an authoritative form would be too great for those 
practitioners who had once enjoyed it in the Federal courts not 
to strive for in the State courts also. For reasons already inti- 
mated in the first part of this article, the general adoption of 
such a code would be very apt to find especial favor with the 
junior members of the bar, from whose ranks many of our State 
legislatures are largely recruited, and whose influence in matters 
pertaining to the practice of their own profession must necessa- 
rily be considerable. As an evidence of the general favor likely 
to be shown to a movement of this character, I need only refer 
to the great popularity, in this country, of Mr. Justice Stephen’s 
“ Digest of the Law of Evidence,” which is nothing more or less 
than a private codification of the existing English law of evi- 
dence. Although this codification does not bear the stamp of 
authority even in England, and although it embraces many Brit- 
ish statutes which have no force in this country, it has had a 
much greater sale here than any law book that was ever pub- 
lished before. The book was published more than five years 
ago, but the demand still continues unabated. Besides the great 
number of copies of the English edition which have been im- 
ported, there are no less than three American editions upou the 
market. This unprecedented popularity can only be accounted 
for upon the theory that there is a great demand by the profes- 
sion for a codification of the law of evidence, —such a demand 
as nothing short of an authoritative enactment with the binding 
force of positive law can ever fully satisfy. 

In order to have the work done in a satisfactory manner, the 
preparation of such a code of evidence should be entrusted in 
the first place to a commission, with a man at the head of it who, 
in addition to great practical experience and acknowledged abil- 
ity, should have, like the distinguished author of the New York 
civil code, unwavering faith in the code system, and who would, 
moreover, take great professional pride in making the undertak- 
ing a complete success. Such a man, assisted by colleagues 
from different parts of the country, would be able, with the ma- 
terial at his command, to draft a comprehensive statement of the 
law of evidence, complete in all its details, which might then be 
published, and submitted to the profession for examination and 
criticism. This preliminary publication should contain brief 
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citations from the authorities in support of such portions of it 
as were intended to be merely declaratory of existing rules, and 
should also indicate what parts of the proposed code would in- 
volve any changes in the present law, and give the reasons for 
making them. A publication of this kind would necessarily 
challenge the attention of the bar throughout the country, and 
provoke more or less criticism and discussion in the various law 
periodicals, which would be pretty certain to detect and point 
out to the public whatever omissions or inaccuracies might have 
escaped the notice of its authors, so that, by the time members 
of Congress would be called upon to make it law, they would 
have had every opportunity of neoengily understanding what 
they were voting for. 

Although no commission could ever be expected to frame 
such a system of evidence as would be satisfactory to every- 
body, it would by no means require an unusual degree of ability 
to prepare, with the materials at hand, a code possessing sufficient 
merit to eventually win its way to success; for the most difficult 
part of the work has been already done in advance, in the In- 
dian Evidence Act of 1872, and in the bill for providing a similar 
code of evidence for England, introduced into Parliament in the 
following year by the present Chief Justice, Lord Coleridge, then 
Attorney-General. This latter bill, which was prepared under 
his direction by Mr. Justice Stephen, and formed the basis of the 
latter’s “ Digest of the Law of Evidence,” has never been pub- 
lished ; but he informs us that it was drawn on the model of the 
Indian Evidence Act, and contained a complete system of law 
upon the subject of evidence; that it was in the ordinary form 
of an act of Parliament, and proposed a variety of amendments 
of the existing law. It was not brought forward until the last 
day of the session, on Aug. 5, 1878. Lord Coleridge’s elevation 
to the bench in the following autumn of course put an end to 
his efforts in the House of Commons on behalf of law reform. 
From what we know of both Lord Coleridge and Mr. Justice 
Stephen, there can be no doubt but that any work attempted by 
either of them in this direction would be most carefully and 
thoroughly attended to; and most probably a very large portion 
of that bill might be enacted in this country verbatim, or at least 
with very trifling alterations. As the bill was actually intro- 
duced into Parliament, it is apprehended that there would be no 
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difficulty in procuring a copy for the purpose intended, by mak- 
ing application on behalf of the United States government in the 
proper quarter. But while the commission might with great ad- 
vantage avail itself, in many particulars, of the results of the labors 
of their distinguished jurists, there would also be a great deal of 
entirely independent and original work to occupy its attention, 
especially in the matter of revising and simplifying the entire 
system of taking depositions of non-resident witnesses, and testi- 
mony de bene esse ; for assimilating the manner of taking evidence 
in equity, patent, and admiralty cases, as much as practicable, 
to that in use in the common-law courts; and for providing a 
uniform method of establishing prima facie and by exparte affi- 
davits the genuineness and validity of all bills, notes, open 
accounts, and sealed instruments, upon which suit may be insti- 
tuted, as well as to lay down a general rule regulating how far, 
for what purposes, and in what cases the store or shop books of 
original entry of a party to a suit shall be admitted in evidence 
on his own behalf. 

The draft of a bill providing for the appointment of such a 
commission, and defining its duties, might with great propriety be 
prepared by, and introduced into, Congress, under the auspices 
of the American Bar Association, which could thus probably 
bring sufficient influence to bear upon the national legislature to 
secure its enactment. Of course there could be but little pros- 
pect of having the work done properly unless the bill made pro- 
vision for an adequate compensation to the commissioners for the 
time and labor which they must necessarily expend in preparing 
a code of evidence ; but the benefits to be derived by the public 
at large from the adoption of such a code would be fully worth 
all the money necessary to be expended in that behalf. Another 
advantage to be expected from the inauguration of such a move- 
ment by the American Bar Association, is that any recommenda- 
tions of that body would, in such an event, be likely to have 
great weight in the selection of the members of the commission, 
and consequently the probabilities of the work being entrusted 
to the most competent hands would be greatly increased. 


Wan. REYNOLDs. 
Battimore, Mp. 


SUBLEASE AND ASSIGNMENT, 


IS A SUBLEASE FOR THE RESIDUE OF A LESSEE’S TERM 
IN EFFECT AN ASSIGNMENT? 


Ir has been much discussed whether a sublease for the whole 
or the unexpired residue of a lessee’s term is in effect an assign- 
ment. The text-books generally state that it is an assignment,! 
and we are disposed to admit that the balance of English author- 
ity is upon that side of the question. In Platt on Leases the 
English authorities are collated, and the author concludes that 
they stand seven to twelve in favor of that view. That the ques- 
tion, however, is not settled beyond discussion, in this country at 
least, is sufficiently evident, it is thought, from the fact that, 
within a few years, it has been twice argued upon elaborate 
briefs before the Supreme Court of Massachusetts. Indeed, in 
most of the States of this country the courts have not passed 
upon the question, although in New York it has been before the 
courts in numerous cases. In the last edition of Washburn on 
Real Property three opinions are expressed, in a continuous dis- 
cussion of the subject covering half a dozen pages.? 

What is involved in the proposition that a sublease for the 
residue of a lessee’s term is in legal effect an assignment will 
appear by recalling what the position of a sublessee is as com- 
pared with that of an assignee of a lessee, and what the posi- 
tion of a lessee who has given a sublease or assignee who has 
given a sublease is as compared with that of a lessee or assignee 
after he has assigned. A sublessee is not liable for rent in any 
form of action to the landlord in chief, nor is he liable to him 
upon any of the covenants in the original lease or in the sub- 
lease. In an old case,? which was an action by a landlord 
against the defendant for keeping his fire negligently so that 
the house was burned, it is assumed that a sublessee would not 
be liable to the landlord ; but quere, whether the immunity of 


1 2 Prest. on Cony. (2d ed.) 124; Shep. ed.) 236; Taylor, L. & T. (7th ed.) §16; 
To, 266; Bac. Abr. Leases, I. 3, cited in 4 Kent, Com. (12th ed.) 96, n. 1. 
Woodhull v. Rosenthal, 61 N. Y. 392; 1 2 1 Wash. R. P. (4th ed.) 833. 

Platt, Leases, 9-19; Woodf. L. & T. (11th ® Hicks v. Downing, 1 Ray. 99. 
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the sublessee extends to tortious acts.!. The sublessee, also, has 
no rights against the landlord on his covenants in the lease. The 
assignee of the lessee, on the contrary, is liable directly to the 
landlord for the rent, and on all the other covenants in the lease 
which are not personal to the lessee, so long as he holds the 
estate, and can sue the landlord on his covenants which answer 
the same description, during the same time. By assigning over 
to another, however, he terminates his liability and his rights, 
and he may assign to a bankrupt or a beggar. The assignee, 
while he continues to be an assignee, is in the same position 
towards the landlord as the lessee was, while the sublessee, so 
far as contractual rights and liabilities are concerned, is in no bet- 
ter or worse relation toward the landlord than a mere agent or 
servant of the lessee would be. The lessee by subletting, of 
course, does not alter his relation toward the lessor. The same 
is true of an assignee who sublets. After assigning, the lessee 
still remains liable upon his express covenants in the lease ; but it 
is said that he thereby discharges himself from the implied cove- 
nants, at least if the landlord consents to the assignment. He 
cannot afterwards sue his lessor, however, on the lessor’s cove- 
nants, express or implied, except in one case, and that is when 
there has been a breach of one of the lessor’s covenants, and the 
lessee, having made himself responsible therefor to the assignee 
by virtue of the assignment, has paid the damages. Then the 
right of the lessee to hold the lessor revives.2 The lessee has cer- 
tain rights against his assignee, or the assignee of an assignee, 
not dependent upon express contract, which, it is understood. he 
does not have against one to whom he underlets merely. His 
right is to hold the assignee for breaches of the covenants of the 
lease for which he has been obliged to answer to the lessor, and 
if there are successive assignments, it is held that each assignee 
is thus liable to the lessee for what occurs during his holding* 
The position of an assignee after he has assigned has been suffi- 
ciently indicated for most purposes, both as regards the original 
lessor and the assignor. In case the assignee expressly stipulates 
with his assignor to perform the covenants in the original lease, 

1 See Chitty on Pleading (16th Am. % Thompson v. Shattuck, 2 Met. 615. 
ed.) 57. 4 Moule v. Garrett, L. R. 5 Ex. 152, L. 

2 Chitty, Con. (11th Am. ed.) 1399; 7 Ex. 101. See Farrington v. Kimball, 
Taylor, L. & T. (7th ed.) §§ 436,488. See 126 Mass. 313. 
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it is held that he is liable to his assignor for rent which the latter 
has had to pay, accruing after the assignee has himself assigned 
over.} 

The question whether an instrument in form a sublease, but 
for a term covering the remainder of the lessee’s term, is in effect 
an assignment, seems to have first arisen in Poultney v. Holmes? 
a nist prius case decided in 1721. This was an action of trespass 
against the lessee for a term of years, who, after letting orally to 
the plaintiff for the remainder of his term, which was a year and 
three quarters, re-entered. “It was objected that this letting 
amounted to an assignment, and was therefore void by the Stat- 
ute of Frauds, not being in writing ;’’ but it was held by the 
Chief Justice, Lord Hardwicke, ‘that it must be taken as a 
lease, and not an assignment, because the reservation [of rent] 
was to the lessee, and not to the original lessor, and the lessee 
might maintain debt for rent upon it, though he could not dis- 
train for want of a reversion.” In Harker v. Birbeck,® decided in 
1764, an instrument which would not be admissible in evidence as 
a lease, because unstamped, was admitted by Lord Mansfield as an 
executory agreement or declaration of trust, he saying that it was 
not a lease, because nothing was ‘reserved ” to the lessor. In 
Barrett v. Rolph,‘ decided in 1845, a case in which the material 
facts were the same as in Poultney v. Holmes, Baron Parke said 
that Poultney v. Holmes was * certainly of very doubtful author- 
ity,” and advised the parties to settle the case, which was done. 

In Baker v. Gostling,® decided in 1834, Clarke v. Coughlan, 
1841, Pollock v. Stacy,’ 1847, and Williams v. Hayward,’ 1860, it 
was held that the lessee, who had sublet for the remainder of the 
term, or his representatives, might recover the rent reserved in 
the sublease. In Clarke v. Coughlan, the language of the instru- 
ment given by the lessee was that the lessee “ sold, assigned, 
transferred, and made over” the premises subject to the pay- 
ment of a certain rent, which was greater than that payable by 
the original lease, without saying to whom payment was to be 
made. The plaintiff seems to have claimed only the surplus 
over the amount due according to the original lease, consenting 


1 Port v. Jackson, 17 Johns. 239, 479, 5 1 Bing. N. R. 19. 
See Farrington v. Kimball, supra. 6 3 Ir. L. R. 427. 

2 1 Str. 405. 79 Q.B. 1033. 

8 3 Burr. 1556, 1562, 1563. 8 1 EL. & El. 1040. 
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to an interpretation of the instrument by which as much of the 
rent reserved as was reserved in the original lease was made pay- 
able to the original lessor, and only the remainder to himself. In 
Baker v. Gostling, also, the word “ assign” was used in the instru- 
ment sued upon, but the rent reserved was expressly made pay- 
able to the original lessee. The executrix of the lessee was the 
plaintiff, and recovered the entire rent, Tindal, C. J., saying, 
“T think it amounts to a demise,” and citing Poultney v. Holmes. 
He also said that the covenant was to be held a covenant for the 
payment of rent in distinction from a gross sum, because other- 
wise injustice might be occasioned, as the tenant, if evicted, 
could not set up the eviction in answer to an action on the cove- 
nant. In Clarke v. Coughlan and Williams v. Hayward the aciion 
was by one to whom the lessee after subletting had assigned his 
rights under the sublease ; and the action in each case, being in 
the name of the assignee, would not have been sustainable if the 
demand had been an ordinary chose in action. It was decided, 
however, to be “rent,” and therefore not subject to the rule 
forbidding the assignment of a chose in action, and to be none 
the less rent because of the absence of a reversion. 

In Baker v. Gostling and Williams v. Hayward, Newcomb »v. 
Harvey! was cited, in which an action of debt for rent being 
brought on an indenture’by which a lessee disposed of his whole 
term, and it being claimed that the action should not be debt 
for rent, but for a sum in gross upon the contract, because the 
sum reserved was not properly rent, plaintiff having no rever- 
sion, and that an action would not lie till the expiration of the 
term, it was said, “ There is a rent, though the plaintiff had no 
reversion ; for if a rent is reserved upon a feoffment in fee, there 
is no reversion in the feoffor, but yet this is a rent, and recover- 
able by the name of a rent upon the contract,” and the action 
was sustained. 

Pollock v. Stacy was an action for use and occupation on a parol 
letting by a lessee for the residue of his term. If the letting 
amounted to an assignment, it was invalid for want of a writing, 
as in Poultney v. Holmes. But it was held that it did not, Den- 
man, C. J., saying: “* The parties intended to contract the rela- 
tion of landlord and tenant, and to pass the right of possession 
by a parol lease. This they were at liberty to do bylaw; and we 
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therefore carry their lawful intention into effect. . . . We see no 
inconvenience in supporting as a lease that which was intended 
to be so, although it may pass all the lessor’s interest.” 

In Doe v. Bateman,! decided in 1818, the lessee, who had given 
a lease for a term coextensive with his own, was held entitled to 
re-enter for breach of condition upon a power of re-entry con- 
tained in the sublease given by him. It was said that it is no 
objection that the lessee has no reversion ; it is like a feoffment 
in fee rendering rent. 

This case and the group of cases cited before it, excepting 
Pollock v. Stacy, are supposed by the advocates of the doc- 
trine that a sublease for the residue of a term is an assign- 
ment, not to be in conflict with that doctrine. It is said that 
the defendants in those cases were liable for rent to the orig- 
inal lessee by virtue of their express covenants, in spite of the 
fact that they occupied the position of assignees, and for a 
similar reason their estates were liable to be forfeited to the 
lessee. 

As to Pollock v. Stacy, though there is an attempt made to 
explain it away in a later case,? on the ground that the action 
being for use and occupation it was not necessary that there 
should be any actual demise or assignment, we think it is 
entitled to be considered a direct adjndication, that a sublease 
may be taken of a lessee’s entire interest without assuming 
the position of an assignee, the decision being put squarely 
upon that ground. 

There are, however, three decisions the other way. For it 
was held in Palmer v. Edwards,? decided in 1783, that one 
deriving title by mesne assignments from the sublessee for the 
residue of the term is entitled, as an assignee of the lessee, to 
hold the original lessor for breach of the covenants in the orig- 
inal lease (in that case a covenant to provide timber for re- 
pairs); and in Wollaston v. Hakewill,t 1841, that a sublessee 
for the residue of the term is liable as assignee to the original 
lessor or his assignee for the rent reserved by the original lease 
and on the other covenants (in that case a covenant to repair) ; 
and in Beardman v. Wilson,' 1868, that an assignee of a lessee 


12 B.& Ald. 168, cited approvingly 2 Beardman r. Wilson, infra. 
in Hyde v. Warden, L. R. 3 Ex. Div. 3 1 Doug. 187, n. 
84, per Brett, L. J.; affirmed in Colville v. 4 3 Man. & G. 297. 


Hall, 14 Ir. C. L. 265, 5 L.R.4C. P. 57. 
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is not liable to the original lessor or his assignee on the cove- 
nants of the lease (in that case a covenant to repair), after 
having himself given a lease expiring with the expiration of the 
original term, because the sublease given by the original lessee in 
the first two cases and that given by the assignee of the original 
lessee in the last case amount to assignments. 

It appears, therefore, that there are two classes of cases de- 
termining the rights and liabilities of the supposed sublessee. 
According to one of these classes he is liable for the rent, and 
upon the other obligations of the sublease, to the original lessee ; 
and according to the other class he is liable to the lessor in chief 
for the rent, and upon the other obligations of the original lease, 
and is entitled to the rights conferred by that instrument. The 
consequence of the decisions in these cases would seem to be, 
then, that a double liability is imposed upon the sublessee for 
the residue of the term, and that he will be obliged to pay rent 
twice, unless the original lessee pays the rent due on the original 
lease before the landlord calls upon the sublessee, in which case, 
of course, the landlord will have no further claim upon any one. 
If this is the result, it is extremely unfortunate for the sub- 
lessee who has unwittingly assumed such a position; and if there 
is anything to indicate that it is not, it deserves to be considered. 

In Clarke v, Coughlan, before cited, it is true the original lessee 
did not recover the full amount of rent reserved in his demise, 
but only the surplus over what was reserved in the original 
lease ; but this was because of the peculiar wording of the in- 
strument in that case, which did not reserve the rent to the 
original lessee, but left it to be inferred that as much as was due 
on the original lease was to be paid by the sublessee to the land- 
lord, and no more than the surplus was claimed by the lessee. 
That the claim of the lessee is thus limited in general, in which 
case he would have no claim whatever if the rent reserved by 
him did not exceed that reserved by the landlord, would not be 
pretended. 

It is said, however, in an obscure case in this country,! that 
the sublessee is not exposed to a double liability, because, in 
order that the lessee may recover more than the increase in 
the rent in the sublease over that in the lease, he must show 
that he has paid the original rent. But nothing of the sort 
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is alluded to in the cases just cited holding the sublessee liable 
to the lessee; and, as it would be an important qualification of 
the rule of liability, and as full recovery was had in those cases, 
except Clarke v. Coughlan, which we have just explained, with- 
out showing the additional facts here stated to be necessary, it 
is evident that no such notion was entertained. Moreover, it is 
quite plain that the contract between the lessee and sublessee, 
upon which recovery is had, will not bear a construction thus 
qualifying the lessee’s rights ; for even supposing that the parties 
know that the sublessee becomes liable as an assignee, the very 
object of the reservation of rent in the sublease to the original 
lessee may be to enable the lessee to pay the landlord. We think, 
therefore, that we may dismiss this suggestion as unfounded. 

Whether, however, the sublessee, though originally liable to 
the lessee for the full amount of rent reserved in the sublease, and 
that without regard to whether the lessee has himself paid the 
rent to the landlord, may not defend against the lessee’s action 
in case he has himself previously paid rent to the landlord, to 
the extent of such payments, and whether, in case of his being 
obliged to pay the landlord after having paid the lessee, or to 
pay the landlord in excess of his liability on the sublease, he 
may not have a claim accordingly against the lessee, are ques- 
tions not so easily answered. 

The remark already made concerning the English cases cited 
applies again, — that no allusion is made in them to such a doc- 
trine. But as those cases in fact contain no discussion of the 
effect of the doctrine they announce, holding a sublease of an 
entire term to be in law an assignment, and as the facts now 
supposed would, if material at all, be matter to be shown in 
defence, or be the subject of a cross-action, it is not necessary 
to consider this conclusive. 

There are, of course, cases in the law in which a person is un- 
der a liability which may be availed of by either of two persons, 
but which is not a double liability, since the enforcement of the 
claim by one is a bar to an action by the other. But there is 
really little analogy between such cases and that we are consid- 
ering ; for the liability in those cases is one and the same, which- 
ever party seeks to enforce it; whereas in this case the two 
liabilities, to the lessee and to the landlord, may be quite differ- 
ent. Besides, it is not pretended that the lessee’s action would 
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be any defence to a subsequent action by the landlord, the land- 
lord’s rent being unpaid. 

If there is any ground upon which a double liability can be 
escaped, it is probably on the ground that there is an implied | 
agreement by the original lessee to pay the rent due on the 
original lease ;! but the difficulty in implying such an agree- 
ment is this: supposing for the purpose of interpreting their 
contract that the parties understood the effect of the instru- 
ment to be an assignment, they must be supposed to have 
intended the usual incidents of an assignment, 7. e. that the 
assignee should assume the obligations of the original lease. 
From this point of view the rent reserved by the lessee would 
appear as what the parties agreed to be the rental value of the 
property over and above the rent payable on the original lease, 
i.e. as the consideration agreed to be paid for an assignment. 
This seems to be the legitimate effect of holding the instrument 
to be an assignment. If, however, we may suppose, for the pur- 
pose of interpretation, that the parties did not know the instru- 
ment to be in effect an assignment, then they cannot be supposed 
to agree that the original lessee shall indemnify the sublessee 
for the payment of rent to the landlord, for they did not contem- 
plate a liability on the part of the sublessee to make such pay- 
ment. 

Possibly some claim could be made from the doctrine stated 
by Taylor,? that from the word “demise” is implied a cove- 
nant of title which would be broken by anything which would 
be a breach of a covenant against incumbrances. For if this is 
true, and the doctrine may be applied in the case of an instru- 
ment held to be an assignment, then, considering the rent due 
on the original lease as an incumbrance, the supposed sub- 
tenant would have a remedy when obliged to pay rent to the 
landlord. 

Finally, it is possible, of course, that the law should hold 
the lessee who has given a lease for the residue of his term to 
the duty of paying the rent and meeting the other obligations 
on the original lease, independently of anything found in the 
agreement of the parties; but this would seem like introducing 
one anomaly to get rid of the effects of another. 


1 See Adams rv. Beach, supra; People v. Shorb, 14 Hun (N. Y.), 112. 
2 Taylor, L. & T. (7th ed.) § 306. 
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Without pursuing this inquiry any further, it may be said to 
be at least doubtful whether the effect of the doctrine we are 
considering is not to make the supposed sublessee doubly liable, 
his liability to the lessee having no condition annexed to it, and 
his liability to the original lessor being only subject to the con- 
dition that the latter has not already collected the rent from the 
original lessee ; so that whether he shall pay rent once or twice 
depends on the caprice of the landlord, who may collect his rent 
from the lessee and thus leave the supposed sublessee liable 
only to the latter, as they intended; or may collect it from the 
supposed sublessee, leaving him liable to an additional claim on 
the part of the original lessee. 

It will be perceived that even if the supposed sublessee can 
hold the lessee to the duty of paying the rent on the original 
lease, yet as there does not seem to be any good ground for 
claiming that the payment by the lessee is a condition precedent 
to his maintaining an action against the sublessee, the supposed 
sublessee has to rely, for his indemnification, upon the pecuniary 
responsibility of the lessee ; and, as that was not intended or 
expected, great practical injustice may be done him. 

But now we should notice the ground upon which it is held in 
the cases we have cited that a sublease by a lessee, for the residue 
of his term, operates as an assignment. It is because, upon the 
alienation by the lessee of his entire estate, a privity of estate, 
so called, is established between the alienee and the owner of the 
reversion. The alienee of the lessee holds of the reversioner, in 
the language of the feudal law, and not of the lessee; because 
there can be no such thing, according to that law, as tenure 
between the owner of a term of years and one to whom he has 
transferred it. The incidents of the tenure are therefore trans- 
ferred to the alienee of the lessee, or, in other words, he becomes 
liable for the rent, and on the other covenants relating to the 
land, to the reversioner, and has the benefit of the covenants 
entered into by the latter. Such covenants are said to run with 
the land. If, however, the lessee transfers less than his whole 
interest, the transferee does not hold of the owner of the fee or 
freehold, no privity of estate is established between them, and the 
covenants are not transferred, because this is not the estate which 
the owner of the fee or freehold carved out of his own estate. In 
other words, if the owner of the term does not retain a reversion, 
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the transaction is an assignment; and if he does, it is a sublease. 
Thus the intention of the parties has nothing whatever to do with 
the question whether there is an assignment or not. It should be 
noticed, also, that the question cannot be affected by any cove- 
nants or conditions with the reservation of rights of re-entry in 
the instrument of transfer; for the magnitude of the estate is not 
considered to be lessened by a condition in consequence of which 
it may be defeated or forfeited to the one granting it before its 
natural expiration. In fact, it appears in some of the cases cited, 
e.g. in Palmer v. Edwards, that there was a condition with a 
right of re-entry upon breach thereof reserved. 

Bearing in mind this theory of the relations of the parties, it 
does not seem consistent therewith to hold, as we have shown it 
was held in some of the cases which are claimed to be in harmony 
with the doctrine, that the payments agreed to be made by the 
lessee’s transferee to the lessee are rent, in the technical sense, 
and capable of being assigned so that the assignee can sue there- 
for in his own name. To admit this would seem to be going the 
full length of admitting that the relation of landlord and tenant 
exists between the parties to the demise. But in accordance 
with the theory, and inconsistent, as it seems, with these decisions, 
we find a class of cases in England and Ireland arising under 
statutes relating to the remedies of landlords. These cases, the 
first of which! was decided in 1744, held that one entitled to a 
rent-charge, or a lessee who had disposed of his entire estate in 
the usual form of a lease, reserving a rent so called, did not come 
within the terms of certain statutes, by which, in order tg remove 
difficulties arising in making avowries upon distresses for rent, 
defendants in replevin were allowed to plead in a manner spe- 
cified, or, as it was called, make general avowry;? nor within 
the terms of a statute, applicable to landlord and tenant, 
giving to the former a summary process of ejectment for non- 
payment of rent.2 In one of the earliest of these cases it was 
said that it could not be said that the land is “enjoyed at that 

1 Linden v. Collins, Willes, 429. 3 Porter rv. French, 9 Ir L R. 514: 

2 Linden v. Collins, supra; Bulpit vr. Jonesy O'Grady, 13 Ir.L R 292. It had 
Clarke, 1 N. R &6; Leominster Canal been previously held otherwise: Hogan 
Co v. Cowell, 1 B. & P. 218; Same v. rv Fitzgerald, 1 H. & B. 77,n.; Lessee of 
Norris, 7 ‘T. R. 500; Rankin vc. Newsam, Coyne rv. Smith, Bat. 90,n.; Lessee of 
1H. & B. 70; Pluck v. Digges, 5 Bligh, Walsh v. Feely, Jones, 413. 


x. s. 81; Fawcett v. Hall, Alc. & Nap. 
248. 


26 SUBLEASE AND ASSIGNMENT. 


rent.”1 Pluck v. Digges was a case in which the Irish Court of 
Common Pleas and Exchequer Chamber held that the lessee was 
within the statute described; but the House of Lords reversed 
this decision on writ of error. In the House of Lords, Lord 
Tenterden said, the “rent in this case cannot be considered as 
rent-service, or as rent reserved by a landlord and payable by his 
tenant. There cannot be such rent when there is no reversion.” 
Even in the House of Lords, however, the doctrine was chal- 
lenged and opposed; and a lengthy dissenting opinion by Lord 
Plunket is reported, who claimed that whether the letting is an 
assignment or not is to be determined by the intention of the parties 
to the instrument, and that it is not necessarily so because convey- 
ing the entire estate; and he pointed out, as one of the absurd- 
ities to which the doctrine of his opponents led, that the counsel 
on the prevailing side claimed that the supposed sublessee was 
entitled to the benefit of a covenant in the original lease for per- 
petual renewal, though the supposed sublease did not purport to 
grant away the benefit of that covenant. It should be noticed 
that both in Pluck v. Digges and Porter v. French the demise 
contained conditions with a right of re-entry; but this was not 
considered material. In Porter v. French it was said, in one of 
the opinions,” that ejectment at common law might be brought on 
the reserved right of re-entry. 

While these decisions support the view that a sublease for the 
residue of a term is an assignment, they call upon us to observe 
what is the consequence of the theory upon which that view 
rests, which is, that although the lessee who leases for the residue 
of his term can oust the supposed sub-lessee for non-payment of 
rent, if he has reserved a power to do so in the instrument, yet 
he cannot do so by virtue of statutes giving such power to land- 
lords independently of agreement. That such should be the 
effect certainly does not dispose one favorably toward the theory. 
No such decisions have ever been made in this country, and we 
should be greatly surprised to hear of any. We should rather 
expect our courts to conclude that a double relation of landlord 
and tenant exists in such case; 7.e., between the lessee and his 
transferee, and between the original lessor and such transferee. 
A statute applying to Ireland has been passed since the decision 
of these Irish cases, avoiding the effect of them by providing that 


1 Bulpit v. Clarke, supra. 2 Page 543. 
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a reversion shall not be necessary to constitute the relation of 
landlord and tenant, but that that relation shall be deemed to 
subsist whenever there is an agreement to hold land from another 
in consideration of any rent.} 

There are some other cases the decisions in which are claimed 
to support the doctrine in question of the sublease amounting to 
an assignment. They are, first, those cases in which it is held 
that there cannot be a right of distress at common law without 
a reversion.2 This is well settled ;? but so far from its being 
overlooked in the cases holding a reversion in the lessee not 
necessary to a sublease, it is there asserted ;* and in Preece v. 
Corrie,® at the same time that it was decided that there was no 
right of distress, it was held that the finding of the jury that the 
lessee “ demised ”’ to the plaintiff was correct, because the trans- 
fer was to be considered a lease and not an assignment. 

Other cases appealed to, to show that there can be no lease 
without a reversion, are Webb v. Russell® and Thorn v. Wool- 
combe,’ in which it was held that if a tenant for years leases for 
a period less than his own term, and then his reversion and the 
fee become united in one person, the rent on the sublease is lost 
forever, because, as said by Kenyon, C. J., in Webb v. Russell, 
“rent is incident to the reversion out of which the term is carved, 
and that reversion is gone.” Kenyon in giving judgment called 
this a most “ unrighteous defence.” The author of Williams on 
Real Property speaks of it as an “ unpleasant consequence”’ of 
the doctrine of merger.6 An evident consequence of it is, that. 
if a lessee, who has sublet for a part of his term, surrenders his 
lease to take a new one, no rent can be afterwards collected on 
the sublease, though the estate of the sublessee is not defeated 
by the surrender. As would be expected, English statutes have 
been enacted to remedy this;! and Chancellor Kent says that, 
where there are no such statutes, the question may arise, how far 
the undertenant is discharged from the obligation to pay rent, 


1 See Smith, L. C. (8th Eng. ed.) 112, + See Poultney v. Holmes and Pollock 
Spencer’s Case. v. Stacy, supra. 

2 See Williams, R. P. (8d Am. ed.) 375. 5 Supra. 

3 Smith v. Mapleback, 1 T. R. 441; 6 3 T. R. 393. 
Parmenter v. Webber, 8 Taunt. 593; 73 B. & Ad. 586. 
Preece v. Corrie, 5 Bing. 24; Pascoe v. 8 Williams, R. P. (3d Am. ed.) 229. 
Pascoe, 3 Bing. N. C. 898; Langford v. ® Taylor, L. & T. (7th ed.) § 518. 
Selmes, 3 K. & J. 229. W See Williams, R. P., supra. 
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according to the authority of the cases *‘in which that inequi- 
table result is indicated.”! We do not think that any legal doe- 
trine can derive much support from such decisions as these. 

Before concluding our review of the English authorities on this 
interesting question, mention should be made of the case of Beau- 
mont v. The Marquis of Salisbury,? an equity case, in which it 
was held that an underlessee for the whole term took without im- 
peachment of waste, because such was the provision of the origi- 
nal lease, though not of his lease, on the ground that the sublease 
amounted to an assignment; and, on the other hand, of a note 
appended, in the report, to King v. Wilson,’ in which it is con- 
tended that a sublease for the residue of a lessee’s term should 
not be considered an assignment. - 

This comprises, we think, all the English cases bearing upon 
this subject. The result is that we find the balance of English 
authority to be in favor of the view that a sublease for the whole 
or unexpired residue of a lessee’s term is in law an assignment, 
but that, nevertheless, there is respectable authority, and that 
not inconsiderable, upon the other side of the question. 

If now the American authorities upon this question stood sub- 
stantially as the English do, a convincing majority holding firmly 
to the doctrine that a sublease is an assignment if it is for the 
residue of the term, or of the entire estate, without equivocation 
and without wresting these: words from their natural meaning, or 
from the sense in which they are used in the cases establishing 
the doctrine, then we should not perhaps be justified in treating 
this as a debatable question ; but, as a matter of fact, the Ameri- 
can cases present the subject in quite a different aspect. We 
therefore invite attention to the American authorities, and first 
to those of New York, where principally the question has been 
passed upon. 

In Prescott v. De Forest, decided in 1819, it was held that a 
lessee who had let, retaining no reversion, had no right of distress ; 
and it was said that such a letting was an assignment. The 
scope of this decision will be differently estimated, of course, 
according as one considers that the question of the right of dis- 


1 4 Kent Com. (12th ed.) 104. See 4 See Washburn, R. P. 335, where this 
Beal v. Boston Car Spring Co., 125 Mass. note is quoted from, and, in editions pre- 
157. vious to the last, its language adopted as 

2 19 Beav. 198. stating the true doctrine. 
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tress does or does not necessarily involve the question whether 
there has been an assignment. The actual decision is nowhere 
doubted. In Piggott v. Mason,! decided in 1829, the question 
arose directly. One holding a lease for a term of years by assign- 
ment from the lessee, leased for the residue of the term, there 
being, among others, a covenant by the sublessee to surrender up 
the premises on the last day of the term. After having given 
this sublease, the same assignee of the original lessee in turn 
assigned the original lease, including his rights on the sublease. 
This assignee now brings a bill in equity against the assignee of 
the original lessor on a covenant by the lessor in the original 
lease to grant a renewal. Evidently if the sublease given 
amounted to an assignment, the complainant had no right to the 
benefit of the covenant to renew, which must have passed to the 
supposed sublessee as assignee. It was held, however, that the 
sublease was only a sublease, Chancellor Walworth saying that 
the subleases “did not convey all the interest of the lessors” 
{sublessors}]. ‘The lessors [sublessors] retained an interest by 
the new rent reserved to themselves.” Also, “ the right of com- 
plainant to take the renewal of the original lease in his own 
name is evidently reserved in the subleases.” In Post v. Kear- 
ney,? decided in 1849, the lessee’s assignee let for the residue of 
the term, his lessee covenanting, among other things, to surren- 
der possession of the premises on the last day of the term. The 
action was brought by the devisee of the original lessor against 
the assignee of the lessee who had sublet for the residue of the 
term, on a covenant in the original lease to pay all assessments. 
The defendant being himself an assignee, would evidently not 
have been liable if considered to have assigned over ; but he was 
held liable, Gardner, J., saying, “ The lease between the parties 
last mentioned is in the usual form with covenants by the lessee 
for payment of rent and for the surrender of the premises at the 
elose of the term in good order and condition. Shepherd, there- 
fore, did not hold the premises as assignee, but as the under-’ 
tenant of the defendant.” 

It is evident that the first two cases arising in New York 
announce a doctrine which, if not directly opposed to the pre- 
vailing English doctrine, is at least widely divergent from it. 
Was it ever suggested in the English cases that a covenant 
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to surrender the premises at the end of the term, a common 
covenant in leases, detracted from the estate granted so as to 
leave the case outside of the rule which would otherwise make 
the sublease an assignment because for the entire unexpired 
term? No; such a thing was never even claimed. It was the 
want of reversion in the sublessor that made the sublease an 
assignment ;' but it will not be pretended that this covenant 
secures a reversion for the sublessor, in spite of the limitation for 
a period coincident with that of the original lease. But the idea 
that an instrument in terms a sublease may be in effect an as- 
signment seems to be abandoned totally, for “the rent reserved 
to themselves” is made the decisive thing in Piggott v. Mason, 
and in Post v. Kearney the sublease-“ is in the usual form” of a 
lease. 

When the question next arises, the right of the sublessor to 
enter for breach of covenant on a reserved right of re-entry is 
established.2 Keteltas v. Coleman,? 1854, held that a covenant 
not to assign was not violated by letting for the whole term, with 
a provision for the redelivery of the premises on the last day. 
Ingraham, J., said, however, that this would be a breach “if 
lessee reserved no right after the expiration of the term granted 
by him.” The People v. Robertson,* 1862, held that one to whom 
the lessee has assigned his lease, after giving a sublease for the 
residue of the term, can bring summary statutory process against 
the sublessee for non-payment of rent, it not appearing what the 
form of the sublease was, but the affidavits on which the case was 
tried simply alleging a sublease for the residue of the term. 
Bedford v, Terhune,® 1864, is sometimes claimed to be opposed 
to the previous cases, but only decided that one, other than the 
lessee, being in possession, and it not appearing in what capacity, 
it would be presumed that it was as assignee. In Martin v. 
O’Conner,® 1865, it was held that a sublease for the residue of a 
term, containing a covenant by the sublessee to surrender posses- 
sion to his immediate lessors at the expiration of the term, and 
to pay rent to them, and containing provisions for re-entry for 
non-payment of rent or breach of any of the covenants, was not 


1 See text-books previously cited, es- # 39 Barb. 9. 

pecially Bacon’s Abr. 5 30 N. Y. 453. 
2 Linden v. Hepburn, 3 Sandf. 668. 6 48 Barb. 514. 
32 E. D. Smith, 408. 
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an assignment, but a sublease, and that the assignee of the sub- 
lessee was not liable to the original lessor on the covenants in the 
original lease. In Constantine v. Wake,! 1869, in the Superior 
Court of the city of New York, it was held that a sublease was 
an assignment, the rent being the same as in the original lease, 
and there being no covenant to surrender at the expiration of 
the term. Collins v. Hasbrouck,? 1874, held the sublease did not 
amount to an assignment, because it was in the form of a sub- 
lease, reserved a different rent from that in the original lease, 
and contained provisions for a right of re-entry for breach of con- 
dition and for a surrender of the premises at the expiration of the 
term, the court concluding that, for these reasons, the original 
lessees “‘did not part with their whole interest in the premises 
and the lease thereof to them.” It was therefore held that there 
was a breach of covenant not to sublet. In Woodhull v, Rosen- 
thal,? 1875, it was argued that a sublessee for the residue of the 
term, of part of the property, was estopped, as against the 
assignee of the sublessor, to claim any title, because of not hay- 
ing disclosed it. It was held there was no estoppel; and it was 
said, though that does not seem to be the only ground of the de- 
cision, that the sublease amounted to an assignment. The opin- 
ion discredits previous New York cases, and cites English cases 
approvingly, quoting from Bacon’s Abridgment; and, although 
there was an agreement to surrender at the end of the term, it 
was said that it was not to surrender to the lessee specifically, and 
therefore that the case did not come within the precise ruling in 
Post v. Kearney. Finally, in Ganson v. Tifft,! 1877, which was 
an action by the original lessee, against the landlord, on a cove- 
nant to rebuild, it was held that the sublease was not an assign- 
ment because it reserved a right of re-entry, and contained a 
provision that the sublessee should surrender possession to the 
sublessor “at the expiration of the term or other sooner determi- 
nation of the demise.” It notices Woodhull v. Rosenthal, and 
remarks that Collins v. Hasbrouck is not referred to therein, and 
had not then been reported. 

This comprises, it is thought, all the cases in which this ques- 
tion has arisen in the New York courts; and the result is that we 
discover the introduction of a distinction unknown in the Eng- 
lish cases, according to which the sublease retains its character of 
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a sublease if it contains a power of re-entry or an agreement that 
the sublessee shall surrender the premises at the end of the term, 
or perhaps even if a different rent is reserved from that in the 
original lease. Of the agreement to surrender we have before 
spoken, As to the presence of a power of re-entry making the 
ground for a valid distinetion, it has already been observed 
that the instrument in several of the English cases contained 
such powers; but nothing was claimed from that circumstance, as 
indeed it could not affect the question upon the theory there ree- 
ognized. It is, therefore, well pointed out in Woodhull v. Ros- 
enthal that the New York decisions are not in harmony with the 
English theory. It might have been thought at the time of the 
decision of that case that the New York courts showed a ten- 
dency to go back to the English doctrine, pure and simple; but 
the opinion in that case seems to have expressed only the opinion 
of the individual judge who wrote it, and the later case of Gan- 
son v. Tifft reaffirms the previous decisions. While, therefore, 
the courts yield a verbal assent to the doctrine prevailing in the 
English courts, and say that if the lessee disposes of his entire 
interest it is an assignment, they really break with the theory, 
and avoid the application of the rule. It is an easy evasion ; for, 
practically, most leases contain the power of re-entry, or agree- 
ment to surrender at the end of the term,—one or both. It would 
hardly be going a step further to say that the lessee does not dis- 
pose of his entire interest if he does not transfer the benefit of 
the covenants of the lessor, ¢. e. if the instrument is not in terms 
an assignment. We seem, therefore, to be nearer the doctrine of 
Baker v. Gostling and Pollock v. Stacy than the opposite doc- 
trine of Beardman v. Wilson and the class to which it belongs. 
Under these circumstances it is hoped that we shall not be 
thonght to assail wantonly a settled principle of law, if we in- 
quire whether there is not some foundation in principle for the 
view that the intention of the parties should decide whether a de- 
mise by a lessee for a period equal to that of the original lease is 
a sublease or an assignment. 

But there are other American cases, in which the question has 
arisen, which require attention. In Massachusetts, Patten vt. 
Deshon,! decided in 1854, is a case which has attracted much at- 
tention. There a lessee sublet a part of the leased premises for 
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the whole of his term, and afterwards assigned the original lease 
to one who now sues the supposed sublessee for rent. It ap- 
peared that the original lessee had, in addition to the assignment 
of the original lease, also assigned to the plaintiff his rights under 
the sublease; but the state of the pleadings did not allow the court 
to consider the latter assignment. They had, therefore, to deter- 
mine the question of the plaintiff's right to rent from the sup- 
posed sublessee, upon the supposition that only the original lease 
had been assigned to plaintiff. If the sublease amounted to an 
assignment as to the portion of the premises to which it related 
(and a part of the premises included in a lease may be assigned 
as well as the whole, as is said in the opinion), the assignment 
to the plaintiff of the original lease would, it seems quite plain, 
be effective only as to the remainder of the premises, and plain- 
tiff and defendant would occupy the position of assignees, — the 
one of one part of the premises, and the other of the other part. 
That one such assignee should be liable for rent to the other 
would seem to be impossible ; and it is thought that any theory 
upon which that should be made to appear possible would in- 
volve the relinquishment of the idea that the first transferee is an 
assignee, and an admission that he is an under-tenant. The court 
held, however, that the defendant was liable to the plaintiff for 
the rent reserved in the demise to him; and the opinion, which 
is by Chief Justice Shaw, aims to show, apparently, why an as- 
signment of a lease should be held to carry the rent due on a 
sublease, and even on a sublease for the residue of the term. In 
the latter case the sublessor, he says, has an important interest 
in the portion thus let, for it may be surrendered or forfeited for 
non-payment of rent. ‘ It was, therefore, a substantial interest 
intended to be assigned.” Furthermore, it is urged, as a con- 
clusive reason for holding the supposed sublessee liable to the 
assignee, that the latter is liable to the original lessor for the en- 
tire rent. This would not be true of an assignee of a part only. 
The opinion calls the instrument under which the defendant holds 
a “sublease” repeatedly, and the lessee is said to have underlet. 
In no place is the transaction called an assignment. The case, 
therefore, would seem to be an express authority that a sublease 
for the residue of a term is not an assignment; but in the 
opinion, which enters into a general discussion of the relations 
of landlord and tenant, the following passage occurs: “If the 
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whole or part of the leased premises be transferred by the orig- 
inal lessee for the residue of the term, this is an assignment, and 
the assignee becomes liable for the whole or a proportionable 
part of the rent to the original lessor, at his election.” 

How to reconcile this language with the actual decision in the 
ease is a difficulty, and it is not surprising that the case is claimed 
as an authority by the advocates of each side of this question. 
A writer in this Review,! arguing in favor of the affirmative of the 
question, suggests that the attention of the court was not called 
to the fact that the demise was of the whole term. But that 
fact is stated in the opinion,? and it is known that it was urged 
in argument. 

It might be thought that the court considered that notwith- 
standing the sublease amounted to an assignment, the sublessee 
(assignee) being liable to the lessee, this liability was somehow 
transferred by the assignment made to the plaintiff. But we 
consider it indisputable, from the grounds of the decision al- 
ready indicated, that the court held the sublease in the case to 
be a sublease only, and not to amount to an assignment. It is, 
therefore, impossible to reconcile the expression above quoted, 
especially when taken in connection with the statement in the 
beginning of the opinion, that the letting was “ for the whole of 
said term,” with the actual decision. We are at liberty, there- 
fore, to claim for the decision the effect of impugning the author- 
ity of the rule under discussion, notwithstanding that rule is 
asserted in the opinion. 

It may be thought, from the allusion in the opinion to the 
‘substantial interest” of the lessee in the premises sublet, 
that the sublease was considered by the court not to amount 
to an assignment because of a power of re-entry therein, which 
it will be remembered was one of the grounds taken in the 
New York cases, and perhaps that theory of the case is indi- 
cated in a later case which we shall cite presently ; but it is 
not said that the instrument contained a power of re-entry, 
and it is not from the possibility of * forfeiture ” only that the 
substantial interest is said to arise, but from that of * surrender” 
also. The language, therefore, rather points out a reason for con- 
sidering that a substantial interest remains in the lessee in all 
cases after subletting for the remainder of his term. 


17 Am. Law Review, 247. 2 Page 325. 
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In MeNeil v. Ames! the question again arose, but it became 
unnecessary to decide it, and the court expressed no opinion. 

In MeNeil v. Kendall and Ames v. Same, two cases decided 
together,? 1880, the material facts were that the owner of a 
leasehold estate (which he held by two leases, but this fact was 
not considered by the court to affect the questions to be decided) 
let for the residue of his term, to the defendant in both cases, one 
of two buildings upon the land, including a right in a passageway, 
and a right (evidently an easement, and called so by the court) 
that the other building should not be built up any higher so as 
to obstruct light and air. Afterwards the leasehold estate of the 
original lessee was sold on execution, and came to the plaintiff, 
MeNeil. After the sale on execution, the original lessee made 
an assignment to the plaintiff, Ames, of his rights under the lease 
given by him. Both plaintiffs now claim rent from the defend- 
ant. It was held that the right to the rent reserved by the 
sublessor passed to the purchaser at the sheriff's sale. The de- 
cision is put on two grounds. First, that the lease given by the 
original lessee did not amount to an assignment of part of the 
premises (although it was not doubted that there might be an 
assignment of part of the premises included in a lease, as well 
as of the whole), because the sublessor, * while he conveyed to 
defendants his whole term for years, did not convey his whole 
interest in the premises which the defendants had the right to 
occupy and enjoy, but retained in himself all the land not 
covered by the warehouse on Summer Street, subject to the 
easements granted to the defendants. The interest which he 
conveyed to the defendants was a portion of the entire estate, 
and not his whole estate in a portion of the same.” Here is 
suggested, certainly, a very novel distinction. Because in the 
conveyance of one parcel is included, as appurtenant thereto, 
easements in another parcel, the whole interest in the premises 
conveyed is not disposed of. We confess that we are unable to 
understand this. It will be noticed, however, that it is here 
admitted that the whole term is conveyed; there is, therefore, 
no pretence of conforming to the dictum of Shaw, C. J., in Pat- 
ten v. Deshon. But, independently of this ground of decision, 
the point determined in Patten v. Deshon, it is said, is decisive 
of the case. It is pointed out that the sublease contained a 


1 120 Mass. 480. 2 128 Mass. 245. 
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power of re-entry, and we understand it to be considered that 
the point decided in Patten v. Deshon was that the rent due on 
the sublease passed to the plaintiff because the sublease was 
not an assignment, and not in spite of the fact that it was an 
assignment. 

It seems fair to say of the Massachusetts decisions that, al- 
though the court may acquiesce in the doctrine under discus- 
sion as an abstract proposition, they manifest distrust of its 
value as a practical rule of law by their failure to apply it. 

If it is to be considered as decided in Patten v. Deshon and 
MeNeil v. Kendall that in case of the reservation of a power of 
re-entry the sublease will be regarded as a sublease, we are 
perhaps on the ground taken inthe New York cases. It has 
already been remarked that this distinction is in conflict with 
the doctrine which it assumes to conform to, and that it amounts 
almost to a relinquishment of the doctrine practically, as leases 
customarily contain such a power. 

But, more than this, statutory provisions everywhere, we sup- 
pose, render leases forfeitable for non-payment of rent without a 
clause to that effect in the lease. Now we feel very strongly that, 
independently of the decision of the main question, the courts 
in this country would hold that the sublessor, for the residue of 
the term, is entitled to the benefit of such statutes, for they are 
intended to protect the interests of all who part with an estate 
reserving arent. In New York it is held that a reversion is not 
necessary to the relation of landlord and tenant, as we shall 
see when speaking of the farm-rent cases there ; and in People »v. 
Shorb,! 1878, it was held that although the transfer was in terms 
an assignment, yet, as it reserved rent to the assignor, the land- 
lord-and-tenant process was applicable in favor of the latter. 
Assuming this to be so, the sublessor has in all cases the same 
valuable interest really remaining in him, and it would therefore 
be a curious result to distinguish between a lease which provides 
for forfeiture, and another where the lessor relies on the more 
effective rights secured to him by the general statute law. 

In California, the case of Smiley v. Van Winkle,? decided in 
1856, heid that when a sublease for the residue of a term had 
come by mesne assignments to the original lessor, it became 
merged in the fee and the rent was extinguished. There was a 


1 14 Hun (N. Y.), 112. 2 6 Cal. 605. 
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right of re-entry reserved in the instrument, but that did not 
save it. The court said a reversion was necessary. This is like 
the English doctrine, surely, unaffected by new distinctions ; but 
the case seems to be as doubtful on principle as Webb v. Russell, 
which it resembles.! 

We have not found that the supreme tribunal in any other 
State has decided the question. In Adams v. Beach,? 1850, a de- 
cision was made on the affirmative side. Dicta favorable to that 
side oceur.® 

In this posture of the authorities it is interesting to know that 
the Supreme Court of the United States has expressed itself upon 
the question. In United States v. Hickey,* 1872, all the facts of 
which case it is unnecessary to state, the United States, holding 
a lease from one Eldredge, had let in turn to one Hickey for the 
residue of the term; and it was urged in argument by the Solicitor- 
General that the sublease amounted to an assignment, and from 
this he sought to derive certain consequences favorable to the 
case of the United States. The court, “though finding it diffi- 
cult to see the importance of the difference in the proceeding, 
whether it was an assignment or subletting,’ do not dispose of 
the case without deciding the question argued. They say: “It 
is said that the transaction with Hickey was an assignment to him 
by the United States, and not an underletting. Jt was not an 
assignment, as the terms between the United States and Hickey were 
different from those between Eldredge and the United States.” The 
difference between the two leases is then pointed out, and it was 
inthe rentreserved. Itis evident that the doctrine of the text- 
books and of the prevailing English authorities does not meet with 
much favor in the tribunal to which we are accustomed to look 
for the most authoritative announcement of American law. 

Having now concluded our review of the American authorities, 
and found in them only an echo of the English view, to which 
their actual decisions very rarely, if ever, correspond, and having 
found finally in our highest tribunal, and the one least likely to 
feel bound by the authority of the English courts. but not for 
that reason less likely to accord to them due consideration, a flat 

' See Shepard v. Spaulding, 4 Met. dianapolis M. & C. Union v. Cleveland 
416. C.C. & I. Railway, 45 Ind. 231; Lee v. 

2 1 Phila. (Pa.) 99. Payne, 4 Mich. 106, 117. 


8 Lloyd v. Cozens, 2 Ash, (Pa.) 181; 417 Wall. 9. 
Blumenberg v. Myers, 32 Cal. 93; In- 
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denial of that doctrine, let us proceed to consider whether the 
doctrine that a sublease for the residue of a lessee’s term is in 
effect an assignment is supported by unimpeachable reasons. 

It has already been said that the reason given why the benefit 
and burden of the covenants in a lease are transferred upon a 
transfer of the entire term, so that the transferee in such case 
occupies the position of assignee without reference to whether 
the parties intended it or not, is that, upon such transfer, privity 
of estate or tenure is created between the original lessor and the 
transferee of the lessee, and therefore the lessor and the lessee’s 
transferee must look to each other for the performance of the 
mutual duties incident to the relation of landlord and tenant. 
This idea and the fact that by privity of estate was meant tenure 
may be well illustrated by a quotation from Langford v. Selmes.! 
“ T never heard it doubted that when a person has granted a lease 
exceeding in duration the actual term which he held, the effect 
of that would be a demise of the whole term, so that the grantee 
would hold of the grantor of the original term, out of which the 
underlease was intended to be made. . . . It was never before sug- 
gested that there could be any tenure between a lessee for years 
and a person to whom he granted his whole term.” This was said 
in reply to the note to King v. Wilson, before cited, the writer of 
which, Serjeant Manning, claimed that the intention of the par- 
ties should decide whether the transfer was an assignment or not. 
Now, it must be remembered that before the Statute of Quia 
Emptores tenure could be created upon the conveyance of a fee; 
but that statute forbade the creation of any new tenures upon the 
transfer of such estates thereafter. The statute only applied to 
estates in fee, but the subinfeudation of lesser estates, at least of 
terms for years, was not possible afterwards, because, apparently, 
it was not allowed before. This fact, and its application to our 
subject, is brought out in the note to Spencer's Case,? which says: 
“ The distinction between conveyance by way of subinfeudation 
and by way of assignment of estates in fee does not appear to 
have existed in the case of lesser estates, or to have been acted 
upon after the Statute of Quia Emptores for any purpose relating 
to lands of socage tenure, until it was brought back to light in 
Poultney v. Holmes.” We see, therefore, the origin of the doc- 
trine we are examining. 


1 Cited supra. 2 Smith, L. C. (7th Am. ed.), *138. 
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Now, it will be useful to know what part the doctrine of pri- 
vity of estate, meaning tenure, plays in the subject at large of 
covenants running with the land; and, having ascertained that, 
we can judge more fairly than at present what weight is due to 
it upon the particular point under discussion. 

It is a very common remark that, in order that covenants 
may run with the land, there must be privity of estate between 
the covenanting parties. Sometimes this remark is made with- 
out qualification, and at other times it is added that there is one 
exception, viz. covenants of title entered into upon the sale of 
land, which, being beneficial to the owner of the land, and to no 
one else, run with the land. But, it is said, no covenant which 
is a burden to the land will run with it, in the absence of such 
privity. 

This remark, evidently false in its unqualified form, may be 
said to be none the less so in its qualified form, at least for us in 
America. For, in the first place, it has been decided in many 
cases here, and we think may now be considered as generally 
accepted law, that rent may be reserved upon a conveyance in 
fee, and the obligation to pay it will run with the land. This 


is denied to be law in England,? but is the law in New York, as 
decided in numerous cases,’ in Pennsylvania,* in New Hamp- 
shire,® in Missouri,® and we believe the contrary has never been 


decided in this country.’ Of course the objection was raised in 
these cases that the Statute of Quia Emptores rendered such an 
arrangement impossible, as it forbade the creation of a tenure 
upon the conveyance of an estate in fee-simple ; but after full 
discussion the objection was overruled, Denio, J., concluding in 
one case that “the fiction of feudal tenure has nothing to do 
with the case.” ® It is also held that the relation of landlord 
and tenant subsists between the original parties or their respec- 


1 Rawle on Covenants of Title (4th 
ed.), ch. 10; Hurd v. Curtis, 19 Pick. 463, 
per Wilde, J.; Smith’s L. C. (7th Am. ed.) 
*125, *133, *140, note to Spencer’s Case ; 
Brewer v. Marshall, 4 C. E. Green (N. J.), 

2 Rawle, Cov. of Title, supra. 

3 Van Rensselaer v. Hays, 19 N. Y. 
68; Van Rensselaer vr. Reed, 26 N. Y. 558; 
Tyler v. Heidorn, 46 Barb. 439. The 
latter collects numerous authorities. 


4 Williams, R. P. (3d Am. ed.) 115, 
309; Taylor, L. & T. 261, n. 1. 

5 McMurphy v. Minot, 4 N. H. 251. 

6 Alexander v. Warrance, 17 Mo. 228. 

7 See Taylor, L. & T. (7th ed.) 261, 
n.1; Williams, R. P. (8d Am. ed.) 115, 
309, and notes; Washburn, R. P. (4th ed.) 
Book IL. ch. 1, § 1; Scott v. Lunt, 7 
Peters, 596; Adams v. Bucklin, 7 Pick. 
121. 

8 Van Rensselaer v. Hays, 19 N. Y. 
68, 91. 
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tive assignees in these fee-farm rent cases, attended by the usual 
remedies, and that the want of a reversion is not a fatal ob- 
jection.!. The opinion of Denio in Van Rensselaer v. Hays? 
shows that the aid of no local statute is invoked to establish that 
the covenant to pay rent runs with the land in these cases. In 
Pennsylvania, it having been held that the Statute of Quia Emp. 
tores is not in force, it might be thought that the decisions there 
would not have general application; but fee-farm rents had 
been upheld there before it was decided, or thought to be true, 
that the Statute of Quia Emptores was not a part of their law. 
The American annotator of Smith’s Leading Cases agrees with 
these decisions, and says: “ There is no reason why the sale of 
land on ground rent, which is often-the most convenient form for 
both parties, should be hampered by restraints drawn from the 
feudal system.” 4 

There is another class of cases which falsify the proposition 
that the burden of covenants only runs with the land when 
there is privity of estate, i.e. tenure, between the covenanting 
parties. The cases are now numerous in which it is held in 
this country that, in a conveyance of land by one who retains 
his ownership of an adjoining parcel, covenants may be intro- 
duced qualifying the mode of user of the parcel retained or that 
granted, for the benefit of the other parcel, or imposing upon the 
owner of one parcel the performance of positive acts for the ben- 
efit of the other, which covenants will run with each parcel, — 
the benefit with one and the burden with the other.° Examples 
are: covenants to fence ;° relating to partition walls ;7 to keep 
in repair a canal running through the lands of both parties ;° to 
allow a tail-race to run through the land;® to draw off a mill- 
pond periodically. Some cases hold that the implied agreement 


1 Van Rensselaer v. Reed and Tyler Hi. 475; Easter v. L. M. R. R. Co., 14 


v. Heidorn, supra. 

2 Supra. 

8 Taylor, L. and T. (7th ed.), 261, n.1; 
Williams, R. P. (3d Am. ed.) 115, 309. 

4 Smith, L. C. (7th Am. ed.), * 150, 
note to Spencer’s Case. 

6 Washburn, R. P. (4th ed.) Book IL. 
ch. 1, § 1, par. 16; Smith, L. C. (7th Am. 
ed.) *153, 

6 Bronson vr. Coffin, 108 Mass. 175, 118 
Mass. 156; Burbank v. Pillsbury, 48 N. 


Ohio St. 51; Dorsey v. St. L., A., & T. 
H. R. R., 58 Ill. 65. See Woodruff v. 
Trenton Water Power Co., 2 Stockton 
(N. J. Eq.), 489. 

7 Savage v. Mason, 3 Cush. 500. See, 
however, Cole v. Hughes, 54 N. Y. 444; 
Richardson v. Tobey, 121 Mass. 459. 

8 Norflect v. Cromwell, 64 N. C. 1. 

® Carr v. Lowry, 27 Pa. St. 257. 

10 Morse v. Aldrich, 19 Pick. 449. 
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of a grantee in a deed-poll will not run.’ Generally, covenants 
entered into, without being connected with a conveyance, do 
not 

Now, here there is evidently no privity of estate in the proper 
sense of that term, although in many cases the mutuality of in- 
terest existing between adjoining proprietors receives that name, 
and thus the same expressions are used as formerly. Some- 
times it is said that the covenants are not to be allowed to run 
with the land in these cases unless there is privity of estate ; 
but by that is only meant that the cases in which covenants will 
run are to be restricted by judicious rules, and the discussion 
of when and what covenants will run is a discussion upon gen- 
eral considerations of policy pertinent to the subject, and not a 
discussion of the meaning of terms. But in some cases no effort 
is made to keep up the old formula, and it is admitted that 
privity means tenure, and that there is no tenure between ad- 
joining proprietors. Thus, in Burbank v. Pillsbury it was said, 
per Smith, J.: “It has been said that covenants or agreements 
made by owners of land will not run with the land as a burden, 
unless there is between the covenantor and covenantee a privity 
of estate arising upon the relation of tenure between them... . 
Considering the question on principle, it seems to us that ina 
case like the present there is such a connection between the 
parties that the agreement should run with the land, although 
no relation of tenure exists ;”’ and he quotes from the judgment 
of Denio, J., in Van Rensselaer v. Hays, before alluded to. So 
in Norfleet v. Cromwell it is said: “The reason for the rule 
which founds it on privity of estate is arbitrary, and not a rule 
of reason, and may be dismissed as insufficient.” 3 

It appears, therefore, to be an exploded idea that privity of 
estate or tenure is necessary between the covenanting parties 
in order that covenants may run with the land. : 

Now, the correlative of the statement that only in case of such 
privity can covenants run is, that in case of landlord and tenant 
the covenants relating to the estate bind every one who holds 
the estate in privity with the landlord; ¢.e., that the question of 
assignment or sublease is to be determined solely by inquiring 


1 Martin rv. Drinan, 128 Mass. 515. 2 But see Morse rv. Aldrich and Nor- 
Contra, Burbank v. Pillsbury, supra. fleet v. Cromwell, supra. 
3 See 4 Kent Com. (12th ed.) 480, n. 1. 
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whether in each case there would be feudal tenure between the 
landlord and the lessee’s transferee. But the worthlessness of 
privity as a test having been shown upon one branch of the sub- 
ject, it is not to be expected that its claims in another branch 
should be treated with much respect. The “fiction of feudal 
tenure” should be dismissed from our consideration in determin- 
ing in what cases the transfer of property held under a lease 
should carry with it the rights and obligations already subsisting 
between the transferrer and the original lessor. 

Indeed, there is every reason why general considerations of pol- 
icy, freed as much as possible from subtleties and technicalities, 
should guide in determining the rights of landlords and tenants. 
Upon so practical a subject practical rules are best adapted to 
operate beneficially, and it would be a cause for great regret if 
artificial distinctions, not readily apprehended or naturally antici- 
pated by ordinary minds, should prevail. 

Let us, therefore, ask why, upon common-sense principles, a 
lessee should not be permitted to underlet for the whole term 
as well as for a smaller portion. To our mind, the fact that he 
is allowed to do this for any period less than the entire term, 
is a conclusive reason why he should be allowed to do so for 
the entire term. It must be remembered that an underlease is 
the transfer of a right of property possessed by the underlessor. 
By underletting, the underlessor parts with his interest finally 
to that extent, and the estate in the underlessee cannot be de- 
feated afterwards by a surrender by the underlessor.’ If, now, 
it were established that the recipient of any estate from the 
lessee must take subject to the duties owed to the chief land- 
lord, and supposed to be affixed to the estate by the original 
lease, then it would be expected that on taking the entire term 
he would be liable to the landlord for the rent and upon the 
other obligations of the lease, and the parties to such transfer 
would govern themselves accordingly ; but since this is not so, 
but, on the contrary, the lessee makes his own terms with those 
to whom he transfers less than his whole interest, that rule 
should apply in case he transfers the whole interest.2 Every one 

1 Mellor v. Watkins, L. R. 9 Q. B. 400; observe that in case of the transfer of 
Taylor, L. & T. (7th ed.) §§ 111, 517; the landlord’s estate the transfer of less 
Washburn on R. P. Book I. ch. 10,§ 7, than the whole estate transfers the cove- 


par. 3. nants. Wright v. Burroughes, 3 C. B. 685. 
2 It may be thought worth while to See also Taite v. Gosling, 40 L. T. R. ns. 
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knows that a tenant may let in turn to others, and the latter 
thereby assume no obligations to the owner of the property; but 
who would guess that this could only be done for a time falling 
short by something —a day or an hour is sufficient — of the whole 
term? And who, not familiar with the subject of feudal tenures, 
could give a reason why it is held to be so? It is said that the 
one who has the beneficial enjoyment of the estate should pay 
that which is the consideration for it ;! but every underlessee 
enjoys the estate for the time he holds it, and on that principle, 
therefore, should be liable to the landlord for the rent. 

But it may be said certain covenants run with the land; when 
shall they be transferred if not upon a transfer of the whole term? 
We answer, that should occur upon a transfer of the totality of 
the lessee’s rights under the lease; that is, upon transfer by 
death, to executors; by bankruptcy, to the assignees ; by sale on 
execution ; and where the transfer is in terms an assignment, or 
where it is so by reasonable construction, as perhaps in case of 
an ordinary deed of conveyance. This is a distinction which is 
tangible, and which answers to a difference in the nature of the 
acts done by the parties. 

It is submitted now, upon the whole, that it may be held, with- 
out infringing upon any legal theory properly applicable to the 
subject, that a transfer by a lessee is not an assignment unless such 
appears to be the intention of the parties, and that sound practi- 
cal sense is in favor of that view. It has been so decided more 
than once in England, and at other times contended for by those 
in the minority. In this country the contrary has rarely, if ever, 
been decided by a court of last resort, but the courts have mani- 
fested a tendency favorable to the doctrine. We think, therefore, 
that it is not too much to expect that the view may yet meet with 
acceptance in the courts of this country. 

Cuas. R. DARLING. 

Boston, Mass. 


251, holding tenant entitled to benefit of also Whitney v. U. R Co, 11 Gray, 359, 
covenant by owner of adjoining estate tenant bound by such covenant. 
not to carry on a certain trade, in equity ; 1 Patten v. Deshon, 1 Gray, 325. 
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Commentaries on the Law of Municipal Corporations. By Joun F. Ditxo0x, 


LL.D. Third Edition, revised and enlarged. Two Volumes. © Boston: 
Little, Brown, & Co. 1881. 


Tuts work is a third edition of one of the most valuable law-books which 
American learning has recently produced. Not only does it treat of a most im- 
portant subject, but it presents the law on that subject with au analytical ability, 
a lucidity, and an exhaustiveness which makes the book itself an authority, when 
cited, to which all courts pay a marked deference. 

Municipal corporations in the United States were moulded originally on those 
of England, and the law respecting them has been usually treated ouly as a 
chapter of the law of corporations generally; but in the growth of our country 
and the gradual shaping of the English municipality to our especial wants, these 
institutions have become in many respects widely different from their proto- 
types in the mother country. Many of the characteristics of English cities and 
boroughs never existed in this country at all, being unfitted for our condition and 
incompatible with American institutions. But aside from this we have carried 
the principle of local self-government farther than it has been carried in Eng- 
land, and out of this have arisen questions concerning the powers of municipal 
corporations, more numerous and more important than any similar questions to 
be found in the English law reports. Municipal corporations with us exist solely 
for the government of their respective territories. They are an integral part 
of the government, and a treatise on the law respecting them must cover many 
branches of constitutional law and of the law of taxation. 

In respect of these, as of all corporations, it is striking to see how important 
has become that part of the law which refers to their limited powers and is known 
as the law of wltra vires. As all governments in this country are limited by 
written constitutions, this branch of corporation law bears a strong analogy to 
ordinary constitutional law. There is, too, a strong and increasing tendency 
apparent to greatly limit the powers not only of municipal corporations, but of 
State legislatures, and this to a degree which was never dreamt of thirty years 
ago. Every State which has recently revised its constitution has done this to a 
greater or less degree, — some of them, indeed, have carried the application of 
the principle so far that there is sure to be a reaction against it. But in the 
ease of municipal corporations the tendency is a good one, and has been bene- 
ficial. 

Two branches of this law have been much discussed in recent times, and no 
little conflict of decision exists in respect of them. One of these is the liability of 
a municipal corporation to private suit for neglect of a corporate duty or for the 
negligence of its officers. The recent decision of a majority of the Supreme 
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Court of the United States in Barnes v. District of Columbia, 91 U. S. 540, 
holding the District liable in damages for the acts of the Board of Public Works, 
the members of which were appointed by the President, startled the profession 
not a little. This decision, denying the doctrine of several Massachusetts cases, 
caused Chief Justice Gray, in Hill v. Boston, 122 Mass. 344, to review the whole 
subject, and all the decisions in England and America, with characteristic 
thoroughness and ability. This able judgment states the doctrine, we think, cor- 
rectly ; and we do not believe the Supreme Court will adhere to a precedent de- 
cided by a bare majority of the judges and contrary to the weight of authority, 
and the application of which will lead to very serious results. 

The other subject to which we refer concerns the relations between the Fed- 
eral and State judiciaries, and involves the liability of towns and counties for 
negotiable bonds issued by them to aid public improvements. The leading case 
is Gelpcke v. Dubuque, 1 Wall. 175, since which the cases in the Supreme 
Court reports have been very numerous, and are anything but consistent 
with each other. Here, with great submission, our judgment approves of the 
doctrines so often and so powerfully laid down by Mr. Justice Miller and a mi- 
nority of the court. The repudiation of these debts has undoubtedly been iniqui- 
tous; but the Supreme Court, we cannot help thinking, in its desire to enforce 
the obligation of these contracts, has overstepped to a serious extent the bounds 
which limit its jurisdiction. 

As Judge Dillon has now removed to New York and taken a chair at the Co- 
lumbia Law School, we trust we are to have other law-books from him. The 
ability he displayed on the bench gives weight to anything which proceeds from 
his pen, and he has done so well with municipal corporations, that we trust other 
branches of the law will have the benefit of his exposition. 


The Doctrine of Equity. A Commentary on the Law as administered by the 
Court of Chancery. By Jonn ApaAms, Jr., Esq., Barrister-at-Law. Seventh 
American Edition. Containing the notes to the previous editions, by J. R. 
Ludlow, J. M. Collins, Henry Wharton, Geo. Tucker Bispham, and George 
Sharswood, Jr. With additional notes and references to recent English and 
American Decisions, by ALFRED I. Putiuips. Philadelphia: T. & J. W. 
Johnson & Co. 1881. 


Or Adams on Equity nothing need be said. Its high place in legal literature 
was taken when it first appeared, and the thirty years which have passed since 
have produced nothing to rival it. The last American edition was published in 
1873, and the profession is familiar with the general character of the notes 
which had been added up to that time by successive American editors. The 
present edition is the same in general appearance and arrangement as its prede- 
cessor, the notes of the prior editors, as a rule, being retained, with some addi- 
tions and corrections. 

It is a little difficult to criticise Mr. Phillips’s work, as his preface does not tell 
us precisely what his purpose was. The development of equity jurisprudence 
since 1850 has been very rapid, and notes which should contain a complete his- 
tory of its progress, with a full citation of the authorities, would greatly increase 
the size of the work, and would probably make necessary its division into two 
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volumes. Such an increase in size would to a certain extent change its charae- 
ter and destroy the compact symmetry which has distinguished it from Judge 
Story’s treatise. It may well be, therefore, that Mr. Phillips has been limited to 
such changes as were possible without throwing the work into two volumes, or 
making it uncomfortably bulky ; and if this be so, the plan of the work would be 
an answer to the criticism that the notes were inadequate. 

Making, however, all due allowances on this ground, we cannot but feel that the 
work of the present editor has not been done as thoroughly as it should have 
been. We have compared the notes in this edition with the notes in the last, 
for the purpose of seeing exactly what changes have been made, and we find very 
little that is new. The notes of the former editors have been abridged, generally 
to advantage though sometimes we have not approved the change. Some notes 
have disappeared altogether; some little alterations in the arrangement of 
the matter have been made; some cases formerly cited have been omitted ; 
some new ones have been added; but except. for the addition of new authorities, 
the sixth edition and the present are substantially identical. We should say that 
Mr. Phiilips had made an incomplete collection of cases decided since 1873, and 
then had gone through the notes of the sixth edition, cutting out unnecessary 
words and sentences here and there, and interpolating his new authorities. His 
work strikes us as somewhat perfunctory, and his citation of authorities as by 
no means full. 

For example, the first new note which we encountered was the note at the end 
of the introduction, which undertakes to state the changes ‘‘in the form of ad- 
ministering equity” in England made by the Supreme Court of Judicature Act, 
and which, referring to that act, says that “errors and appeals to the House of 
Lords and the Queen’s Privy Council were abolished.” It is singular that no allu- 
sion is made to the act of 1875, by which the operation of the provisions abolishing 
the appellate jurisdiction of the House of Lords was suspended till November 1, 
1876, and to the Appellate Jurisdiction Bill passed in August, 1876, which 
restored its jurisdiction to the House of Lords with certain qualifications, which 
it is unnecessary to specify. Mr. Phillips’s note is calculated to mislead, and 
a little pains would have made it accurate. 

Of notes in the sixth edition which have disappeared in the present edition we 
may mention, as examples, note 1 on page 58, note 1 on page 60, and note 1 on 
page 83, of the sixth edition. Of cases cited in that edition and not in this 
we may instance Caton v. Lewis, 22 L. J. Ch. 906; Potter v. Waller, 2 De Gex 
& Sm. 410; Swinborne v. Nelson, 22 L. J. x. 8. Ch. 331; Little v. Cooper, 2 
Stockt. 273; Aberdeen Ry. Co. v. Blaikie, 1 Macq. Scott. App. Cas. 461, 23 L. T. 
315 (H. of L.); and the list might be made much longer. We doubt the wis- 
doi of such omissions. The citations take very little room, and every presump- 
tion is in their favor. To return cases which have once been extracted and 
classified to the ocean of reports is a waste of labor. 

The note on the question discussed in Nichols v. Eaton, 1 Otto, 716, is abridged 
by the present editor where it should have been extended. This is a question of 
great interest, upon which there are many decisions, and upon which the law is 
still unsettled in many of the States, if not, indeed, in the Supreme Court; for 
Nichols v. Levy, 5 Wallace, 433, seems rather to contlict with the language of 
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Mr. Justice Miller in Nichols v. Eaton. A careful note on this subject would 
have been very useful, but Mr. Phillips’s note is far from satisfactory. A much 
fuller citation of authorities would have been desirable, and certainly Judge 
Lowell’s careful opinion in Durant v. Massachusetts Hospital Life Ins. Co., 2 
Lowell, 575, should have been noticed. 

In note 2 on page 55 the authorities which hold that a power to sell does not 
include a power to mortgage should have been cited, as well as the single case 
which holds the contrary. In note 1 to page 61, Blake v. Pegrain, J01 Mass. 
592, might well have been mentioned, and we should certainly have expected 
to find cited in the notes which deal with contracts between trustees and cestuis 
que trust such a case as Twin Lick Oil Co. v. Marbury, 91 U.S. 587. In 
the notes on bills of review Thompson v. Maxwell, 95 U.S. 391, should have 
found a place. For a recent application of the rule laid down in Partridge v. 
Usborne, 5 Russ. 195, cited on page 417, the reader might have been referred to 
Swann v. Wright, 3 Woods, 587. On the power of the court to award dam- 
ages where a bill is brought for specific performance, Milkman v. Ordway, 106 
Mass. 232, is a leading case ; and the doctrine of equity as to the effect of a mort- 
gage on after-acquired property is illuminated by Brett v. Carter, 2 Lowell, 458 ; 
but neither ease is cited. The notes on ademption, page 104, and on the good- 
will of a firm considered as a partnership asset, page 246, are by no means ex- 
haustive ; and these illustrations of our criticism might easily be multiplied, but 
we have already exceeded our limits. 

We have endeavored to point out exactly what this edition offers to the pro- 
fession ; but we have not intended to condemn it. As it stands, the volume is a 
very useful book of reference ; but it does not contain all the law. We are 
glad to observe that in this edition the paging of the original work alone is 
given. Nothing but confusion results from the constant change of paging in 
successive editions. 


A Critical Review of American Politics. By CHARLES REEMELIN. Cincinnati: 

Robert Clarke & Co. 1881. 

AN undertaking not modest in its seope has not been modestly performed. 
Mr. Charles Reemelin immigrated from ‘ South Germany” to this country in 1882, 
at the age of eighteen ; but he sees in his foreign birth not so much a hindrance as 
a superior qualification for the proper handling of his subject, and remarks com- 
placently that “the best publications on American affairs have been written by 
foreigners.” Of whom is he thinking ? — of De Toequeville, perchance, and Von 
Holst? If so, he should have made the suggestion more distinctly, since other- 
wise it would not occur to any reader of his book to place him in the company 
of these real thinkers ; for Mr. Reemelin is only a sham thinker. He sets him- 
self aloft upon a great pinnacle, from which he looks abroad over the United 
States, recalling its past, inspeeting its present, conjuring up in some degree its 
future. The result is eminently discouraging: from the very beginning of the 
nation he finds that everything has been false, illogical, delusive, unsymmetrical, 
inconsistent, of evil origin, blundering continuance, and mischievous tendency. 
If events had not been as they were, if the operation of those events upon the 
minds and characters of the people had been different, if the intelligence of our 
statesmen had been of a higher order, if the instincts of the people had been bet- 
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ter, if human nature as developed in this country had only been quite unlike 
what it has been and is, —then Mr. Reemelin might have found no occasion 
for writing his book ; and that would have been at least one good result of these 
changed conditions of men and things. For though there is much very high 
thinking, and there are many very broad views in the book, yet the height and 
the breadth will probably alike be found far in excess of the meagre apprehension 
of such a perverse and blundering race as that which stumbles so blindly along 
amid the undeserved comforts of our land. 

We might have been overawed by Mr. Reemeliu’s grand way of criticising 
everything which we have been wont to think at least respectable, if not alto- 
gether noble, had we not imbibed a profound distrust concerning his knowledge. 
It is not because of the abundance of petty inaccuracies that we come to this con- 
clusion, but because in all his allusions to American history he strikes us as one 
who has studied perfunctorily and has read wholly without understanding. His 
chapter upon American Parties seems to us absurd and historically altogether in- 
correct. He says, for example, that “ it was a sad mistake to start parties in the 
United States upon the idea that they must necessarily be similitudes of the Whig 
and Tory parties in England,” &e. He further intimates, if we understand him, 
that it was a great mistake to have had any parties at all in the country. He talks, 
forsooth, if we can get at his idea, as if parties in the United States were an artificial 
creation, got up in imitation of Great Britain in much the same way that some 
of our * jeunesse dorée” seek to copy the clothes aud accent of their kin beyond 
sea. The trath is, as any one who has ever read American history to any purpose 
knows very well, that American parties were from the beginning both a natural 
and a native growth. Hamilton and Jefferson fell asunder, and divided the na- 
tion between them, with no more thought of Whig and Tory than of the political 
divisions of Dahomey or Afghanistan. They separated because, by reason of wide 
and fundamental difference of mental constitution, it was utterly impossible for 
them to agree upon the immediate practical issues which were inevitably en- 
countered in the endeavor to shape the practice of government and to conduct the 
administration of the new country. Until men’s minds are all run in the same 
mould, the preposterous ideal of Mr. Reemelin will never be fulfilled. But per- 
haps the explanation of his singular notions lies in a feeling upon his part that 
there never should have been two parties, because all men ought to have been of 
his party. Thus, perhaps, we may account for his astonishing allegation that 
“the history of the Federal, Whig, and finally Republican party is . . . buta 
record of prevarication as to men and measures; it has never been true to a prin- 
ciple for its own sake, though it has pursued many for party’s sake; and that is 
the reason why it fell in 1800, and why it has ever since been feeble and begging 
issues even in the hour of its triumph!” Shades of Adams and Hamilton, of 
Webster and of Lincoln! what balderdash the man writes! Have Jefferson, 
Jackson, and the later Democrats absorbed all the political truth and moral 
grandeur of issues in the land, or has there never been honesty in the men or 
nobility in the statesmanship of our country? In the same chapter is a great 
deal of nonsense about the absence of “ present responsibility upon the Presi- 
dent or his Cabinet.” Mr. Reemelin has apparently got hold of the notion that 
it would be well to assimilate the presidential office to that of the Prime Minis- 
ter in England. It is no new idea, and the pros and cons have been mooted 
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occasionally by persons who find pleasure in the discussions of theories of gov- 
ernment ; but Mr. Reemelin does not get a clear comprehension of the argument, 
and finds fault with the character and tenure of the presidential position upon 
erroneous grounds. 

But there is not room to deal with all the cavils and discontents of our writer, 
unless we would make an essay as useless and unreadable as his own volume. 
We are at issue with him upon three quarters of all his points, since we are so 
commonplace and devoid of mental greatness as to think, in the main, very well 
of affairs, past and present, in the United States, whereas Mr. Reemelin seems 
universally discontented. He even grumbles at the “ subdivisions by States, 
counties, cities, &c.,” which, he says, “‘ appear all to be misplaced towards each 
other ; the cities are nearly all in the wrong States, or the States have the wrong 
cities.” He comforts himself with the thought that a “ rectification will have 
to come,” and that “ then we shall have a firmer Union.” Apparently this ree- 
tification may be expected to take place in order to carry out a certain child- 
ish similitude which he has endeavored to establish between the United 
States and a human figure. It seems that if nothing is too profound, so also 
nothing is too silly for our writer, whose range must be acknowledged to be 
confoundingly extensive. The Allegheny and the Rocky Mountains and the 
Mississippi River almost alone among things American pass uncensured; even 
the Great Lakes are unkindly mentioned. 


Twenty-eighth Semi-annual Martindale's Commercial and Legal Guide. Sep- 


tember, 1831. J. B. Martindale, New York, 320 and 322 Broadway ; 
Chicago, 46 and 48 Clark Street. 


Tuis is a directory containing a list of attorneys and banks in seven thousand 
towns and cities in the United States and British Provinces ; the population, and 
much other information concerning these places ; a synopsis of the collection laws 
of each of the States and Territories and of the British Provinces ; “‘ and a practi- 
cal business treatise on the Common Law.” Although we notice a few inaccu- 
racies, we think the book will be useful to attorneys and business firms having 
a collection business of any extent. We have had occasion to use this directory, 
and to send to certain of the attorneys on the list matters of business, which 
have been attended to promptly and efficiently. 
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Supplement to the Revised Statutes of the United States, embracing the Statutes, gen- 
eral and permanent in their nature, passed after the Revised Statutes ; with refer- 
ences connecting provisions on the same subject, explanatory notes, citations of 
judicial decisions, and a general index. Vol. I. Legislation of 1874-1881, the 
43d, 44th, 45th, and 46th Congresses. Prepared and edited by William A. Rich. 
ardson, one of the judges of the Court of Claims. Washington: Government 
Printing Office. 1881. 

The Ethics of Compensation for Professional Services. An Address before the Albany 
Law School, and an Answer to Hostile Critiques. By Edwin Countryman. Al- 
bany: W. C. Little & Co., Law Book Publishers. 1882. 
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GENERAL NOTES. 


Concerning some Criticisms upon the Trial of Guiteau. — The certainty 
that Guiteau’s case will remain one of the most celebrated in history stimulates 
some critics to judge the persons concerned by unreasonable standards, and 
without even a due regard to necessity. From an historical point of view, we 
have to ask whether the conduct of a cause which took a nation, with all its 
imperfections, by surprise has been according to such a standard as the time, the 
place, the circumstances, and the average character and education of the people 
allow and require. 

History in the best sense, and especially as it is written or conceived by the 
most competent historians, is far from making the unreasonable exactions of 
people which they are apt to urge upon each other when their interests are at 
stake or their feelings are excited, at the very moment of their passing judg- 
ment. Now, the very clear fact that in this trial no one but the prisoner is 
striking an attitude is historically considered a fact of much consequence and 
credit to the character of our country. The whole nation has been excited, the 
whole court has been excited, the prisoner is either one of the most excitable of 
the sane or of the responsible insane, or is an irresponsible insane person. 

Besides, damning as his deserts are, as a man among men, he has been fight- 
ing for his life as an animal among animals who may kill him, and who have 
been in the very course of procedure which their law prescribes as a condition 
precedent to the gallows. He has been in the midst of human animals, some of 
whom have already tried to murder him. This creature for six months has been 
at the national capital, and has made one of the centres of national interest. 
They who speak of history, and try to comprehend the situation within which 
are to be found the materials for a just conclusion, not only upon the responsi- 
bility of the prisoner but also about the merits of the conduct of the trial as a 
whole, have to recollect many things which make men of the best judgment too 
grave to be permanently irritable or captious in their criticism of the manage- 
ment of this most grievous cause. 

Things relevant and irrelevant to the issue tried in court have been pressed 
daily aud hourly upon the attention of all the persons responsible in the case. 
They who have not seen the concourse of people at Washington, but think of 
it as the capital of the couutry, and demand, with exclusively lofty sentiments, 
that whatever is done there shall correspond to an ideal embodied in the chaste 
figure of the Goddess of Liberty, and that, in default thereof, a condemnation 
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more sweeping than they visit upon the imperfections of their neighbors in their 
own cities or towns shall be meted to persons born in other States, educated in 
other schools, trained in other beliefs, manners, and customs, and developed into 
men of prejudice, will, energy, and character of no less force than their own, 
have much to learn before they know their countrymen, and are able to charae- 
terize with truth and justice the place in history occupied by men of States dis- 
tant from their own. Few even of travelled and liberally educated persons are 
sufliciently in the habit of thinking enough about the vast number of customs, 
ideas, feelings, and other facts which go to make up any moment of our entire 
national life as a moment of history, to be easily able to appreciate to the full, or 
adequately to express, the entire significance of the past half-year. We can only 
try to recount a part of the crowded life which has filled that short time. 

We remember an open quarrel between the Presideut and Vice-President; a 
partisan and personal war of plots violently waged against the administration by 
a senator from one of the largest States; the assassination of the President ; his 
immense physical endurance and heroic patience, suggesting the characteristic 
American training of his life; the triumph and the defeat of surgical and medical 
skill; the world-wide sympathy and the world-wide expression of it for the 
man, the wife, the children, and the aged mother (no longer sneered at for a 
public exhibition of domestic love) ; the multiplicity of ingenious inventions to 
make life longer and pleasanter, and death less painful; the horrible suggestions 
of suspicion against innocent men, which the healthy life of a free country re- 
jected with immediate abhorrence ; the threatening questions about the meaning 
of our Constitution, the respect for which, with all its defects, is a standing prom- 
ise of an ever closer national unity ; the ominous presence even of a small army of 
our own ; the doubtful position of the Vice-President ; his prompt, statesmanlike, 
and admirable continence amidst an orgy of political prostitution ; the deliberate 
eaution of hasty writers for the press; the occasional pauses in the business of 
the country, when men stopped on the street to sigh over bulletins from a sick 
chamber, and mused in their counting-rooms upon the uncertainties of any 
career ; the solemn conversations in millions of homes, where every feeling awak- 
ened by the dreadful event centred and brought unwonted anxiety ; the curses 
of men and women; the prayers of good Christians and good heathen; the gentle 
paces of political thoroughbreds ; the vain attempts of the murderous barbarians 
who have eluded our civilization to punish crime with crime, and to defeat even 
the seanty justice which the courts have struggled so long to develop, within 
such laws as their respective communities have been willing to try; the sad 
interchange of attempts at more friendly feeling between the generations of 
the North and the South, who, less than twenty years ago, were killing each 
other’s hosts for issues to which the very possibility of the highest courts was one 
of many subordinate features; the curiosity of other uations about the funda- 
mental resources of a republic so vast, and including such contrasts, that it 
almost invites political scepticism as to its future continuity ; the death of the Pres- 
ident away from the place where he was shot, involving most embarrassing legal 
questions of jurisdiction over the acts of his assassin ; the inauguration of the new 
President ; the conduct of the cabinet ; the failure, for the moment at least, before 
the very judge who presides at the trial of Guiteau, of a prosecution of influen- 
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tial men in office for alleged frauds of large extent upon the national govern- 
ment; the active, public discussion of international questions by the Secretary of 
State; the new President’s cautious delay ; the beginning of a new cabinet; the 
wise advocacy of an experiment in a reform of the civil service by a leader of a 
party often denounced by a class of professed but wilful benefactors of the 
human race ; the attacks of beggars upon the fortune provided for the widow and 
children of the dead President; the wonder of children over all the land at the 
mourning, indignation, and perplexity of their elders over strange things happen- 
ing in distant places, things which, within the next twenty years, they will re- 
eall with grave feelings of responsibility as they tell of when they first learned 
that they and their fathers and mothers belonged to a great nation, — these, and 
more than these, are among a few of the details in the foreground of the historie 
scene where the long-suffering of nature itself is emulated by the forbearance of 
a court, before which one of the vilest of assassins defends murder by blas- 
phemy, or one of the most miserable of mankind torments and is tormented. 
We regret that he seems to us to be responsible. 

It is no child’s play to try to reckon one’s own bearings, and to form an 
opinion concerning the wavering line by which certain individuals are doomed 
either to death or imprisonment, aceording to what one’s own mental poise indi- 
cates as a tentative standard of sanity for practical purposes; but it must be 
done by each man, on the jury. It is not a pleasant task to be a public pros- 
ecutor of men, whether proved innocent or guilty; but some lawyer must do it. 
It requires a more robust mind and heart than can be found in every rich or 
successful lawyer to face dire fate as Mr. Scoville has done, and fight for fair 
play against the prejudice and malice of slanderous folk, against leaders of the 
bar, against his very client, who claims to be his own counsel in the case, and 
against the danger from other assassins. Nor do we know any judge on any 
bench, and we know not a few, north, south, east, and west, in the United 
States, who we believe, up to the moment of this writing, would, on the 
whole, have fulfilled the grave duties of the judicial trust in the conduct of this 
trial, and especially in the most difficult task, the judicious treatment of the 
prisoner, with a more profound or more elevated conception of the true meaning 
and use of the discretion of the court than Mr. Justice Cox. We speak with 
confidence, because we have not only read and heard reports of the trial from 
some of the most intelligent observers, but we have personally been present at it, 
and in its vicinity during a part of it when the prisoner was quite outspoken 
and demonstrative. 

Of course, at the beginning every one concerned in the trial necessarily felt 
the pressure of an intense public excitement. We do not think that every utter- 
ance of the judge has been of the soundest in law or in wisdom, nor do we think 
that all that Mr. Scoville has done has been in the best taste ; but, taking all the 
things which we have tried to suggest into consideration, we are convinced that, 
on the whole, the trial has been condueted according to such a standard as the 
time, the place, the cireumstances, and the average character and education of 
the people of this country allow and require. Therefure we say that, so far 
from being a disgrace to the District of Columbia, the trial is an honor to the 
United States. 
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We do not expect all of those gentlemen to agree with us who have not 
travelled through the United States. Especially do we not expect to persuade 
those discontented travellers whom we have heard in Europe sneering at our 
common country in some broken form of foreign speech. Neither have we the 
least hope of affecting in the slightest measure the most respectable prejudices 
or laboriously established points of view of such of our brethren as rejoice in cer- 
tain habits of thought and manner which remind us of the expurgated editions 
of the classies. They are some of them excellent lawyers, to whose learning 
and judgment we should often be glad to defer, except when questions have to be 
settled which seem to involve a strong virility of character. Nor do we even 
attempt to persuade those menacing intellects which, although allied perhaps 
to masculine character, have, nevertheless, resisted a broad knowledge and a 
generous appreciation of human nature in the common run of folks. 

We have already grown familiar with the quasi-conspiracy of excitement by 
which some of the mildest mannered of men trick themselves into the notion 
that they desire somebody else effectively to assassinate Guiteau. They fancy 
that it would be well that one who has committed a murder for his own sake 
should be murdered for their sake by some volunteer in crime who, proxy though 
he be, could not implicate his moral principals. Perhaps they have not heard 
of the traveller who had dealt with some very rough people, and who was telling 
one of his friends, who never struck a man in his life, about a violent affront 
which he once received with composure. ‘ Why,” interrupted the peacemaker, 
“ did you not knock the fellow down?” ‘ Because,” replied the traveller, “ since 
you were not there to give that advice, I followed your example.” 

Since the trial began there have been some critics who have shown excellent 
judgment in standing aside from the rush of abuse which has been made upon 
the persons who are conducting it. It has seemed to some of us that the law- 
yers should receive at least as much consideration and forbearance as the doc- 
tors. It is no easier for judge or counsel to try such a conspicuous villain for his 
life, than it was for surgeons and physicians to put off the death of his illustrious 
victim. 

The abounding criticism upon the trial illustrates the censoriousness of people 
who are not responsible for a difficult matter which, nevertheless, affects their 
feelings. It also shows how the most truthful reporter, who merely gives the 
words which are uttered between men, may often fail to convey a correct impres- 
sion of the character of their interview. The bearing of men and the tone of 
their conduct often means so much more than they say, that even feeble crea- 
tures who wither in the presence of strong men find it easy to tell behind their 
backs how little the best things they do amount to. Of course, too, at such a 
time as this the unfortunate persons who think it te be for their advantage to 
eke out a living by means of italies, leap into a style of description which puz- 
zles even sober readers. Then the people who take a pride in parading a shame 
which they profess to feel for their native land are equally quick to lament over 
both the reporters and the persons reported. Fortunately lawyers usually es- 
cape more of this nonsense than other men who speak in public. The courts do 
not constantly excite popular feeling ; and persons familiar with courts acquire 
more or less sobriety in their views of both public and private behavior. Now 
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and then, however, the courts have to take their turn in almost every column of 
the newspapers. 

Since the beginning of this remarkable trial, the eyes of the learned and the 
ignorant, the experienced and the inexperienced, the wise and the foolish, all over 
the country, have been turned, not upon Mr. Justice Cox, but upon hurried tele- 
grams and breathless editorials about what that learned and sensible gentleman 
is understood as having said, under most trying circumstances. Now, it seems 
to us to savor of a weakness, pardonable perhaps in a law school, for lawyers 
to scoff at a judge because he is not one of the greatest authorities in the law, 
Such a test, if applied practically, would drive most students, professors, attor- 
neys, and counsellors into occupations far humbler than those of their present 
profession. So great a judge as Sir George Bramwell said, last November, ina 
speech upon his retirement from the bench, “The Attorney-General has been 
pleased to assure me, in your name, that my conduct has been such as to gain 
your good-will; and I declare that, if had the choice whether to be a great 
judge or a good judge, I should prefer the latter.” It has been said of a judge 
recently appointed to the bench in England, but long well-kuown and respected 
as an authority both there and in this country, that ‘“ from the first day that Mr. 
Justice Lindley sat, he has done his work in singleness of purpose, not only with- 
out any promenade of himself, or reference to what the public will think of him, 
but almost as if there were no such individual as Mr. Justice Lindley.”? Such is 
a part of the praise due to Mr. Justice Cox, in his remarkable self-control during 
this agitating period. He evidently appreciates the probability that the most 
useful judges are not those who merely try not to make mistakes, but those who 
dare to be devoted to the ease at bar, and to run the risk of seeming ignorant 
of what good sense requires them to ignore. 

The next thing we wish to say is, that in such a trial as this, where the 
nation stands by the side of the prosecutor, and one plain man stands between the 
hideous prisoner and the gallows, the most important thing is to have justice 
done. A just judge, fair counsel, an honest jury, aud faithfal officers of the 
court are what the great majority of the American people want, especially when 
the name of God is invoked on both sides. 

Matters of form, manner, and taste are always subordinate among the unpre- 
tending people, who make the larger part of the good and sound life of every 
country ; and when a false prophet is on trial for his life for the murder of a ruler, 
it is in the interest of truth that the court should be long-suffering. There is 
dignity in patience, good temper, self-coutrol, and consideration for others’ infir- 
mities or vices, whether in an army, an insane hospital, a market, or a court. 
Whether it would have subdued the prisoner into some measure of decorum to 
have resorted to more aggressive means of discipline, in or out of the court-room, 
is a question about which differences of opinion spring from different tempera- 
ments. But from our observation of the prisoner we think that, notwithstanding 
his outrageous behavior, it has been wise not to take any more notice of his 
license than the court has taken. If he is not insane, he would probably, even 


1 The Solicitors’ Journal and Reporter, London, Dec. 3, 1881. 
2 The Law Journal, London, Nov. 5, 1881 
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under discipline, still play his game to influence the jury ; if he is insane, it might 
add more difficulties and delays to the trial to attempt to silence him. 

After all, then, it is our opinion that, in this as in many other important 
cases, the persons who are on the spot, and who are responsible for the matters 
in hand, have understood and attended to their business with a discretion supe- 
rior to that of some of the most highly esteemed among the spectators. 


CHARLES E. GRINNELL. 


NOTES OF EXCHANGES. 


The Law Times, London, Nov. 5, 1881. 

Mr. Justice Ford North, who has been appointed to succeed Lord Justice 
Lindley in the Queeu’s Bench Division, is the son of Mr. John North, the senior 
partner in the firm of North & Orred, solicitors, Liverpool. 


The Obligation on Manufacturers to supply Goods of their own 
Make. — “ It very rarely happens that any question comes before the courts for decision 
which is at once entirely new so far as the English courts are concerned, and which is 
also of such importance as that involved in the recent case of Johnson v. Raylton, 7 Q. B. 
Div. 438. The point for decision in that case was, whether a manufacturer of an arti- 
cle, who was not also a dealer in it, who contracted to supply that article to a purchaser, 
was in the absence of any custom or stipulation bound to supply the article of his own 
manufacture. It seems almost incredible that a question so important, and which also 
must apparently be an elementary one in mercantile law, should not have been long ago 
decided in our courts. To quote the words of Lord Justice Cotton, however, ‘with the 
exception of two recent cases in the Court of Session, there is not, either in the decided 
cases or in the text-books, any authority on the question thus raised.’ 

“The discussion of the subject has resulted in a serious conflict of judicial opinion. 
The decision of the Court of Session is directly opposed to that of the English Court of 
Appeal; while in neither case was the decision of the court unanimous, Lord Young 
in the former, and Lord Justice Bramwell in the latter, dissenting from the opinion of 
the majority. Apart, therefore, from the importance of the question, the decision of the 
House of Lords will undoubtedly be eventually taken upon it. Until that is done 
the law cannot be considered settled; still, until the decision in Johnson v. Raylton be 
affirmed or overruled, it will bind all the English courts, and this, therefore, is not an 
unfitting opportunity to discuss the result of that decision, as well as points in which 
judicial opinions differed so remarkably. The result of the decision of the Court of 
Session in the cases above referred to, namely, The West Stockton Iron Company v. 
Nielson and Maxwell, 7 Court Sess. Cas. 4th series, p. 1055, and Johnson v. Nicoll, 
8 Court Sess. Cas. 4th series, p. 437, is that a manufacturer, in the absence of any stipu- 
lation to that effect, is not, under ordinary circumstances, bound to supply goods of his 
own manufacture ; while the decision of the English Court of Appeal is directly to the 
contrary effect. 

“Tn spite of this great difference in the result, not only both courts, but also all the 
judges in both courts, agree up to a certain point. They agree that if a contract is made 
with a manufacturer of goods to whose name or skill a peculiar value attaches, to sup- 
ply those goods, he is bound to supply them of his own manufacture, even though there 
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be no express agreement to that effect in the contract. For instance, if a man order a 
picture from the president of the Royal Academy, champagne from Moet and Chandon, 
or a piano from Broadwood, he is entitled to be supplied with an article of the manufac- 
ture of that man or those firms; and that the proposition is equally true whether the 
article is already in existence, or has to be made. 

“Where, however, the conflict of judicial opinion commences is with regard to 
articles to which no such peculiar value can be said to attach, articles of which one 
maker’s make is as good as another’s, and which have no special repute or name, or 
other distinction. With regard to these the majority of the Scottish judges and Lord 
Justice Bramwell are of opinion that there is no agreement by the seller, though a 
manufacturer, that the goods shall be of his own make; Whereas the majority of the 
Court of Appeal and Lord Young are of a contrary opinion. 

“The fact of such a difference existing is sufficient proof that there is much to be said 
for either view. At first sight, no doubt, it may seem a startling proposition that, when 
goods are purchased from a manufacturer which are equally good whether of his own 
make or of another’s, the manufacturer is nevertheless obliged to supply goods of his 
own make. On the other hand, however, much greater inconvenience would, we think, 
arise, if a distinction were to be drawn between the manufacturer whose goods have 
some special value and the manufacturer whose goods have none, If this is to be the 
rule of law, in every case it will be a question for the yury whether the goods of the 
manufacturer complained of have any special value; and this will result not only in 
great uncertainty as to what is the law, but also will involve the decision in every case 
of questions of extreme nicety and very difficult of proper determination. On the other 
hand, if it be laid down as law, as we hope it will be, that every manufacturer dealing 
as such is, in the absence of stipulation or custom to the contrary, bound to supply 
goods of his own manufacture, we shall at once have a uniform intelligible rule. In 
the majority of cases where such a rule might appear to work a hardship the manufac- 
turer could easily exempt himself by proving the custom which would probably exist in 
his trade to supply goods of other manufacture than his own; and in any case it would 
be very simple to introduce into the contract a term that the goods need nog be of the 
manufacturer’s own make.” 


Leading Cases of the Year cites a number of important English cases. 


Ihnd., Nov. 12, 1881. 
A Convicted Felon’s Liability to Bankruptcy discusses English statutes. 


Tbid., Nov. 26, 1881. 
German Bankruptcy Law is the first of a series of articles of the bank- 
ruptey system which came into force in the German Enhpire in October, 1879. 


The Solicitors’ Journal and Reporter, London, Nov. 5, 1881. 
The Newspaper Libel Act discusses a new English statute. 


Tbid., Nov. 19, 1881. 
Principal and Sub-agent discusses the ease of the New Zealand and 
Australian Land Company v. Watson, 29 W. R. 694, L. R. 7 Q. B. D. 374. 


Thid., Dee. 3, 1881. 


Bankruptcy Law Reform discusses proposed changes in the English 
Statute. 
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The Law Journal, Nov. 5, 1881. 

“Lord Justice Bramwell has quietly and gradually retired into private life, sitting 
at Maidstone to try prisoners under his qualification as a serjeant-at law, at a time when, 
if he had delayed his resignation for a day or two longer, he might have been receiving 
a justly earned panegyric from the mouth of the Attorney-General in the presence of the 
whole bar. When in 1856 Baron Bramwell succeeded Baron Parke in the Court of 
Exchequer, his colleagues in that court were Chief Baron Pollock and Barons Alderson, 
Platt, and Martin. In the Queen’s Bench were Lord Campbell and Justices Coleridge, 
Wightman, Erle, and Crompton; in the Common Pleas, Chief Justice Jervis and Jus- 
tices Cresswell, Vaughan, Williams, Crowder, and Willes. Lord Cranworth was Lord 
Chancellor; the Lords Justices were Knight-Bruce and Turner; and the Vice-Chan- 
ceellors were Kindersley, Stuart, and Page-Wood. Lord Justice Bramwell has survived 
all these, except the veteran Sir Samuel Martin. The father of the bench, in standing 
but not in years, is now Lord Justice Lush, who was appointed in 1865, nearly ten years 
after Sir George Bramwell. Of the judges now on the bench only six were appointed 
since the year 1873, when the first Judicature Act was passed; and most of these were 
appointed under the shadow which that act cast before it.” 


Thid., Nov. 12, 1881. 
The Disabilities of Deck Cargoes cites a few English cases. 


The Right Hon. Hugh Law, Q.C,,LLD., has been appointed to succeed 
Lord O’Hagan in the Lord Chancellorship of Ireland. 


CORRESPONDENCE. 


“Reissued Patents.— The Position of the Supreme Court.” 


A VIEW REVIEWED. 


THE progress of science and useful arts, fostered by the generous administra- 
tion of the acts of Congress passed in conformity with the provisions of the 
Constitution of the United States, has created a widely diffused and now almost 
universal industrial interest in letters-patent for inventions. 

The decisions of the Supreme Court, the final arbiter of questions arising 
under these acts, being precedents for that tribunal, and of controlling authority 
to those exercising primary jurisdiction, are, of course, the subject of studious 
consideration by all engaged in the conduct, or liable to be affected by the re- 
sult, of patent litigation. 

Mr. Rowland Cox is a gentleman of highly respectable personal and pro- 
fessional standing, well known as the editor of one, and the author of another, 
work on Trade-Marks, and asa practitioner in patent cases. His article in 
The American Law Review for November was, therefore, well calculated 
to challenge attention by its title, and was assured of consideration by his 
signature. 
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A well-ascertained definition of the ‘ Position of the Supreme Court,” in 
respect to that large body of patents classitied as Reissues, would be welcomed 
as a valuable coutribution in aid of the specialist, and it was to be presumed 
that Mr. Cox had been scrupulously accurate in the statement of his premises, 
and that we should find hii fairly sustained in his conclusions. 

He commences by referring to an opinion, reported under date of Dee. 28, 
1830 (19 Off. Gaz. 482 ; 6 Fed. Rep. 611), in the course of which Judge Blatch- 
ford makes the following remarks : — 


“This case of Russell v. Dodge is often cited, as it has been in the present case, as 
authority for THE PROPOSITION THAT WHERE THE CLAIM OF A PATENT IS VALID 
AND THE DESCRIPTIVE PART OF THE SPECIFICATION IS SUFFICIENT TO SUPPORT 
IT, THE PATENT CANNOT BE REISSUED. The reissue in that case was invalid for other 
reasons assigned, and the case does not lay down the above proposition, nor does any 
case yet decided by the Supreme Court announce such a proposition to be the law. 


“Tt will be a sad day for inventors and patentees when the highest tribunal does 
make an authoritative decision to that effect in those terms.” } 


Conceding that no such decision has been made up to this time, Mr. Cox 
seems to have found in some recent expressions of its views by the Supreme 
Court grave cause for apprehending an early promulgation of the deprecated prop- 
osition, and proceeds to show that the court only awaits a proper occasion for 
the formal application of the already virtually established rule. 

In support of this suggestion, after a rather wide statement of the earlier 
and long-settled construction of the statutory provisions concerning reissues, as 
“formulated” in Seymour v. Osborne, he presents a selected series of cases 
decided since 1873, through which he traces the development of the assumed 
departure in the direction of the new interpretation, and sums up with the 
following description of the present attitude of the Supreme Court : — 


“ The tendency of the court is so pronounced, and the judges have indicated their 
impressions so clearly, that it is impossible to escape the conviction that there will be 
no retrogression. The resting-place, it is thought, will be at the point indicated by Mr. 
Justice Field, where the court will hold that the terms ‘ inadvertence, accident, or mis- 
take,’ mean only, as stated by several of its members, ‘accidental mistake ;’ and to sus- 
tain a reissued patent, it will be necessary to make it appear that, by reason of the 
mistake, the patent was inoperative. The existence of a defect, which has arisen from 
the failure of the patentee to describe and claim all that he may have shown in his appli- 
cation, will afford no ground for a reissue.” 


While we may well admit that any authoritative decision, the effect of which 
“ would be to invalidate two thirds of the reissued patents now in force,” and 
“completely to destroy the efficacy of the statute as it has been heretofore con- 
strued by the Cireuit Courts,” and “ to annul the most important part of the law 
of patents as it is now administered,” would be eminently disastrous to an im- 
mense property, we may be well assured that the Supreme Court will not only 
await an occasion demanding sucha decision before announcing it, but will 
never work such public mischief if it ean be averted by the most liberal con- 
struction of the patent acts which they can find within the limits of the law. 


1 Mr. Cox does not quote these three words which we have italicized. 
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If, however, a reissue is ineurably bad in Jaw, or if the administration of the 
law by the Circuit Courts has been or is so radically and persistently erroneous, 
then we must expect that the Supreme Court will condemn the former, or 
correct the latter, without regard to the hardship of any single ease or class of 
cases. 

The ruiuous compass of any general proscription renders the suggestion of 
its imminence so alarming, that we have very carefully examined the cases men- 
tioned, in order to ascertain what grounds they afford for such anticipation, and 
the result of this examination tends to show that, the peril which he gives warn- 
ing of, if it exists, is due to the fact that many patents have been reissued in 
contravention of the statutory provisions, and in disregard of the rule announced 
in Seymour v. Osborne, but not to any change in, or modification of, the posi- 
tion of the Supreme Court as to that rule. 

The subject is too comprehensive to be treated at large in this connection, 
and we do not propose discussing it, even topically, beyoud the limits of Mr. 
Cox’s article. 

The history and judicial interpretations of the statutory provisions for reis- 
sue will be found, more fully traced than perhaps anywhere else, in the leading 
American text-book, Curtis on Patents, 4th Ed. (1873) §§ 279, 285. Referring 
the reader, whose interest or curiosity may lead him so far, to that compendium, 
we quote therefrom only this sentence (§ 281): ‘The object of conferring this 
power of surrender and reissue is to enable patentees to remedy accidental mis- 
takes.” The third edition (1867) has’the same section. 

But Mr. Cox gives a much broader expression of this object. He says : — 


“For years it had been the accepted rule that the statutory provisions concerning 
reissues were to be liberally construed, so as to insure to the inventor the full enjoyment 
of his discovery. They were held to be intended to provide for the correction of what- 
ever stood in the way of the broadest equity. The cireumstance that the inventor 
might have failed for any cause to protect himself in all that he had invented, all that 
he was the first to bring to the knowledge of the world, was deemed to be a sufficient 
reason why the contract between him and the public should be reformed so as to give 
him title to everything he had done. The rule that had long been recognized was for- 
mulated in the case of Seymour v. Osborne, in which the following language was used : 
‘Power is unquestionably conferred upon the Commissioner to allow the specification 
to be amended if the patent is inoperative or invalid, and in that event to issue the pat- 
ent in proper form, and he may doubtless, under that authority, allow the patentee to 
redescribe his invention, and to include in the description and claims of the patent not 
only what was well described before, but whatever else was suggested or substantially 
indicated in the specification or drawings which properly belonged to the invention as 
actually made and perfected.’ ” 


If this was a substantially accurate summary of the earlier construction, Mr. 
Cox would have good grounds for his contention that the later decisions he 
refers to are departures from it; but we think that he is entirely mistaken as to 
his facts and radically wrong as to his inferences. 

A more critical analysis will show that, instead of drifting away from the 
rule announced in the case referred to, the Circuit Courts and the Supreme Court 
have alike uniformly kept it in view, and steadfastly adhered to it in each of 
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the cases afterwards adduced, or in each of them in which the principle was 
involved. 

Before proceeding to consider the rule in question, as announced in Seymour 
v. Osborne, it is both pertinent and instructive to observe, that while this rule 
itself was not juridically applied in that case, the decision very definitively 
established and applied two other collateral rules. Firsv. In an equity suit, 
whether a reissued patent is for the same invention as that embraced in the orig- 
inal patent or for a different one is a question for the court ; to be determined, 
as a matter of construction, on a comparison of the two instruments ; aided by 
the testimony of expert witnesses, if such assistance is required, in ascertaining 
the true meaning of the language employed. 

Seconp. While no conclusive presumption as to the identity of the invention 
arises from the action of the Commissioner in granting a reissue, such presump- 
tion cannot be displaced without the introduction of the original patent into the 
record, so that the court can make the necessary comparison of the two instru- 
ments. 

Mr. Justice Clifford, delivering the opinion (11 Wall. 516, 1870), states and 
disposes of the eight special defences insisted upon by the appellee; amongst 
them, and reeognized as a competent issue raised by the pleadings, — 


“4, That the reissued letters-patent are void and of no effect, because they were not 
granted for the same invention as that embodied in the original letters-patent, nor 


for any invention made by the patentees before the original letters-patent were 
granted.” 


Upon this branch of the defence he says, after stating the rule as to reissues, 
to which we shall presently return : — 


“ Apply the rule to the present case, that the question is one of construction, and it is clear 
that the defence under consideration is not open to the respondents, as they did not introduce 
in evidence the original letters-patent, from which the reissued patents were derived. 

“ Persons owning reissued letters-patents, and seeking redress from those who have invaded 
their exclusive rights, are not obliged to introduce in evidence the surrendered patent, and if 
the old patent is not introduced by the party sued, he cannot have the benefit of such a defence.” 


It is in the consideration and disposition of this special defence that Mr. Justice 
Clifford incidentally states the leading rule as to reissues, and of that statemeut 
Mr. Cox has given only a part which is largely qualified by what precedes 


and what follows in the same connection, as will be seen from a more complete 
quotation : — 


“ Letters-patent reissued for an invention substantially different from that embodied 
in the original patent are void and of no effect, as no jurisdiction to grant such a patent 
is conferred by any act of Congress upon the Commissioner, and he possesses no 
power in that behalf except what the acts of Congress confer.” 


. . . . . . . . . . . . . . 


“ Reissued patents must by the express words of the statute authorizing the same be 
for the same invention, and consequently, where it appears on a comparison of the two 
instruments, as matter of law, that the reissued patent is not for the same invention as 
that embraced and secured in the original patent, the reissued patent is invalid, as that 


state of facts shows that the Commissioner, in granting the new patent, exceeded his juris- 
diction. 
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“ Power is unquestionably conferred upon the Commissioner to allow the specification 
to be amended if the patent is inoperative or invalid, and in that event to issue the 
patent in proper form, and he may, doubtless, under that authority, allow the patentee 
to redescribe his invention, and to include in the description and claims of his patent 
not only what was well described before, but whatever else was suggested or substantially 
indicated in the specification or drawings which properly belonged to the invention as 
actually made and perfected. 

“ Interpolations of new features, ingredients, or devices, which were neither described, 
suggested, nor indicated in the original patent or Patent Office model, are not allowed, 
as it is clear that the Commissioner has no jurisdiction to grant a reissue unless it be 
for the same invention as that embodied in the original letters-patent, which necessarily 
excludes the right, on such an application, to open the case to new paro)] testimony 
and a new hearing as to the nature and extent of the improvements; except in certain 
special cases, as provided in a recent enactment not applicable to the case before the 
court. 

“ Corrections may be made in the description, specification, or claim where the paten- 
tee has claimed, as new, more than he had a right to claim, or where the description, 
specification, or claim is defective or insufficient, but he cannot, under such an applica- 
tion, make material additions to the invention, which were not described, suggested, 


nor substantially indicated in the original specification, drawings, or Patent Office 
model.” 


The following additional paragraph is cited to show that the court fully reeog- 
nized the restrictive conditions under which the reissuing privilege was to be 
exercised. As a mere statement of the law, and referring to 5 Stat. at Large, 


122, Mr. Justice Clifford had already said, with reference to another special 


defence : — 


“ Whenever any patent is inoperative or invalid, by reason of a defective or insuffi- 
cient description or specification, if the error arose by inadvertency, accident, or mistake, 
and without any fraudulent or deceptive intention, it is lawful for the Commissioner, 
upon the surrender to him of such patent and of the payment to him of a certain duty, 
to cause a new patent to be issued to the inventor for the same invention for the residue 


of the term then unexpired, in accordance with the patentee’s corrected description and 
specification.” 


This opinion, then, confessedly gives as full and liberal a statement of the 
statutory provisions as can be found in the reported cases, but it does not go as 
far as Mr. Cox assumes. No matter what an inventor had done outside of his 
muniments filed in the Patent Office, he was only entitled in his original or in 
his reissued patent to claim what he had disclosed to the public in his patent or 
in that record. He could take additional original patents for any new improve- 
ments not comprised in his first one, but he could not expand a reissue so as to 
retrieve anything that was entirely distinct from the invention originally dis- 
closed, except in the special cases indicated by Mr. Justice Clifford, and as to 
such cases the law is the same now as in December, 1870. 

It is in place to note here that while the Supreme Court reversed the court 
below in this case, the reversal was predicated upon the prima facie presumption 
of identity, in the absence of the original patents, and the consequent overruling 
or ruling out of the third and fourth special defences. 

Having seen what the Supreme Court really said on the subject, and under 
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what circumstances the rule was declared, and proceeding upon his assertion 
that it ‘ was accepted in all the Circuits as a pointed announcement of the posi- 
tion of the appellate tribunal,” we are prepared to follow Mr. Cox in his pre- 
sentment of the given instances in which “ restiveness on the part of the judges” 
has been manifested under this construction of the law, to an extent which, in 
his judgment, has unsettled that construction, so far as to render its abrogation 
merely a question of occasion. 

Carlton v. Bokee (17 Wall. 468, 1873) is not strictly in point. We are un- 
able to find any report of the opinion in the Circuit Court ( Maryland), but there 
is no reason to assume that it took any view inconsistent with that expressed by 
Mr. Justice Bradley, in delivering the opinion of the Supreme Court, affirming 
the court below. ‘The case was decided upon the ground that the defendant had 
not infringed the reissued patent in any respect in which it was valid. 


“The single claim of the original patent is expanded into seven distinct claims, 
The first three of these claims, taken with the qualifications which they contain and 
limited as they must be by the state of the art at the time when the original patent was 


applied for, amount to precisely the same thing, and to no more than the one claim of the 
original patent.” 


“So that the (first) claim is reduced to the same thing which was claimed in the 
original patent. The same may be said of the second and third claims. If they mean 
anything more than the claim in the original patent they are void.” ! 


The fourth claim, not being susceptible of any saving construction was held 
absolutely void for want of novelty, ‘without reference to the other objections 
which have been suggested in relation to it.” The remaining claims were not 
infringed. 

It is true that the court felt it ineumbent on them to notice the reprehensi- 
ble character of this particular reissue, but it was chiefly to disapprove of an 
attempt by reissue to cover antecedent inventions. Although the improvement 
was very narrow and the description and single claim of the original patent 
covered it, there was no objection made to the reissue on that ground. The 
exceptions taken were very mildly stated, considering the aggravation of the 
case. 

No allusion or reference is made to the rule stated in Seymour v. Oshorne, 
nor can there be found in the entire opinion any single expression or indication 
of dissatisfaction with or restiveness under that rule. The very same defences 
which were held sufficient against the reissue would have been equally good 
against the original, — want of novelty, except under the saving construction 
given to the claims; and, under that construction, non-infringement. 

Russell v. Dodge (93 U. 8. 460, 1876) also affirmed the Cireuit Court, 
though again we are unable to find a report of this case in the lower court 
(N. D. New York), where it was heard and decided by Mr. Justice Hunt. 

Delivering the opinion of the Supreme Court, Mr. Justice Field says : — 


“The validity of the reissued patent is assailed on the ground that it describes a 
different invention from that claimed in the original patent and for want of novelty in 


1 Because anticipated by the Vienna and Stuber burners. 
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the invention. Other grounds of invalidity are also stated, but in the view we take of 
the case they will not require consideration.” 


“ The original patent was less extensive in its claim than the reissue. That patent 
was for a process of treating bark-tanned lamb or sheep skin, by means of a compound, 
in which heated fat liquor was an essential ingredient. The specification was explicit 
in this particular and left no doubt on the subject. The reissued patent covers the use 
of the fat liquor in any condition, hot or cold, and when used alone or in a compound 
with other ingredients, and thus has a more extended operation, bringing under it 
manufactures not originally contemplated by the patentee. Is such a reissue valid ?” 


. . . . . . 


“ According to these provisions (of the statute of 1836), a reissue could only be had 
where the original patent was inoperative, or invalid, by reason of a defective or insuf- 
ficient description, or specification, or where the claim of the patentee exceeded his 
right; and then only in case the error committed had arisen from the cause stated. 
And as a reissue could only be granted for the same invention embraced by the original 
patent, the specification could not be substantially changed, either by the addition of 
new matter or the omission of important particulars, so as to enlarge the scope of the 
invention as originally claimed. A defective specification could be rendered more 
definite and certain so as to embrace the claim made, or the claim could be so modified 
as to correspond with the specification, but except under special circumstances, such as 
occurred in the case of Lockwood v. Morey (8 Wall. 230), where the inventor was 
induced to limit his claim by the mistake of the Commissioner of Patents, this was the 
extent to which the operation of the original patent could be changed by the reissue. 
The object of the law was to enable patentees to remedy accidental mistakes, and the 
law was perverted when any other end was secured by the reissue.” 


It will be seen from this that Mr. Cox quotes a paragraph of the language of 
the court in part only, and does not even quote that part exactly. This would 
be less marked were it not that he follows it up by a most unaccountably mis- 
taken brief of the decision, especially noticeable in connection with his reference 
to Judge Blatchford’s explanation of this case in Wilson v. Coon, as already given. 
Mr. Cox says:— 


“ The decision was that, although the patentee was the first to use fat liquor, although he 
was the first to discover that it could be used for the purpose specified, inasmuch as he had 
stated in his original specification that his discorery consisted in the use of fat liquor when in 
a heated condition, he could not enlarge his patent by eliminating the word ‘heated.’ Al- 
though he was the discoverer of the fact that fat liquor could be used, he did not know at the 
time of taking his patent that fat liquor could be used in a cold state, and therefore could not 
be heard to say that there had been any inadvertence, accident, or mistake.” 


Now the fact is that the decision was based upon two grounds : — 


“To determine the iflentity of the invention the two patents may be compared. Thus 
compared the reissue here appears on its face to be for a different invention, and the 
Commissioner therefore exceeded his authority in issuing it.” 


And as a precedent for this ruling Seymour v. Osborne is cited. 
The court also says : — 


“But assuming that the reissue is not void for the reasons stated, the patent is still 
invalid for want of novelty in the alleged invention. The use of fat liquor in the treat- 
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ment of bark-tanned skins was general with manufacturers for many years previous to 
the alleged invention. ‘Testimony to this effect is given by numerous witnesses. It 
would subserve no useful purpose to state this testimony. It is set forth with ample 
fulness in the opinion of the Circuit Court. It is sufficient for us to say that it is en- 
tirely satisfactory to our minds.” 


It would seareely seem worth while to add a word to this correction of Mr. 
Cox’s misapprehension of this case, but he deals with it as a very marked step 
towards the new position which he assigns to the Supreme Court, and there is 
language in the opinion which resembles, on a superficial reading, Mr. Cox’s 
postulate, and which should therefore be considered in this connection. 

Mr. Justice Field says (p. 464) : — 


“Judged by that law,—and the provisions of the act of 1870 on the subject are 
substantially the same, —there can be no doubt of the invalidity of the reissue. The 
original patent was not inoperative nor invalid from any defective or insufficient specifi- 
cation, The description given of the process claimed was, as stated by the patentee, 
full, clear, and exact, and the claim covered the specification ; the one corresponded with 
the other. The change made in the old specification by eliminating the necessity of using the 
Jat liquor in a heated condition, and making, in the new specification, its use in that condition 
a mere matter of convenience, and the insertion of an independent claim for the use of fut 
liquor in the treatment of leather generally, operated to enlarge the character and scope of the 
invention.1 The evident object of the patentee in seeking a reissue was, not to correct any 
defects in specification or claim, but to change both, and thus obtain, in fact, a patent for a 
different invention. This result the law, as we have seen, docs not permit.” 


This does not evince any ‘disposition to break away from” the rule in 
Seymour v. Osborne. It is a substantial variorum repetition of that rule, even 
the natural differences of style being guardedly restricted so as not to throw even 
a shadow of turning over its very expression. 

Mr. Justice Field makes an advance upon Mr. Justice Clifford’s statement, 
but it is no deviation, nor any advance in any new direction. It is an advance 
due to the different state of the proofs. Mr. Justice Clifford dealt with the 
fourth special defence as already noted, so far as to show what it involved, what 
evidence was requisite to support it, and to point out the absence of that requisite 
evidence. He stopped there. In Russell v. Dodge Mr. Justice Field found sub- 
stantially the same special defence as in Seymour v. Osborne, and found also the 
requisite evidence to sustain it. His advance was only such as to meet this require- 
ment of the case. He deemed the specification and claim of the original sufficient, 
but he based the decision on the grounds that on comparison of the two instru- 
ments, and as matter of construction, the reissue was for a different invention 
from the original; that it was therefore void, and even assuming that it was 
not void for this reason, it was void for want of novelty. dle animadverts upon 
the absence of any defect in the original patent, not as a matter of law impugn- 
ing the propriety of the surrender, but as matter of fact, evidencing the enlarge- 
ment of the reissue. 

All that he says is comprehended in the statement by Mr. Justice Clifford of 
what the rule was and what would be the effect of such finding as resulted from 


1 We resort to italics to obviate any occasion for a repetition of this summary. 
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the comparison of the original with the reissued instrument in Russell v. Dodge. 
He simply applied the rule. 

So far from supporting Mr. Cox’s position, this ease is merely another illus- 
tration of the abuse of the statutory provisions for reissue, condemned in Carlton 
v. Bokee, and so far we find no indication of change in the position of the Su- 
preme Court. 

Powder Co. v. Powder Works (98 U. 8S. 126, 1878). —- This ease is noticea- 
ble, in passing, as perhaps the first instance in which such a question as the 
identity of an original patent with its reissue was raised and disposed of on 
demurrer. 

The patent was taken originally for a process, or rather for different processes 
and appliances, for producing the explosion of nitro-glycerine, while the reissues 
were for compounds and mixtures ; in other words, for compositions of matter. 
In the original specification there was not a hint of any new composition of mat- 
ter having been invented, by the patentee, and the court carefully discriminates 
this change, of the subject-matter claimed, from a case such as that of the 
Goodyear Patent. 


“If the patent had been, not for the mode or process of exploding nitro-glycerine, 
but for the process of compounding nitro-glycerine with gunpowder and other sub- 
stances, inadvertently omitting to claim the exclusive use of the substances so produced, 
the case would have been one of very different consideration.” 


And after proceeding with the discrimination of Goodyear’s case,) Mr. 
Justice Bradley continues : — 


“The present case is entirely different. The processes which the patentee described 
as his invention in the original patent No. 50,617 had no connection with the compounds 
or mixtures which are patented in the reissued patents. They were not processes for 
making those compounds, and in describing them the compounds were not mentioned. 
The invention of the one did not involve the invention of the other. The two inven- 
tions might have been made by different persons and at different times.” 


“Since, therefore, the reissues in question are not for the same invention for which 
the original patent was granted, it follows that they are void.” 


1 The subsequent history of these Goodyear reissues is so remarkable, and the ultimate 
fate of one of them so germane to the point under discussion, that we should not feel war- 
ranted in omitting a brief notice of the facts. 

The reissues of 1849 were extended in 1858, and again reissued in 1860. 

In Goodyear et als. v. Providence Rubber Co., 2 Cliff. 874, Mr. Justice Clifford, holding 
the Circuit Court in Rhode Island, adjudged one of the two reissues to be void. He said: — 

“But another objection is taken to this claim of a very different character. The express 
terms of the claim make it include not only native rubber when compounded with sulphur 
and subjected to a high degree of artificial heat, but all other vulcanizable gums, whether with 
or without other ingredients. Nothing of the kind is described in any one of the patents 
granted to the original inventor, nor even in the patent to which the claim is annexed. Under 
the circumstances, I am of the opinion that the claim of this patent is broader than the inven- 
tion of the original patentee, and conse quently it is void, because it is not for the same inven- 
tion as the patent which was surrendered as the foundation of the reissue.” Cases cited. 

Thus, in 1864, the twentieth year of the term for which the grant had been made, this 
“sweeping generalization,”’ intended to cover the vulcanization of gutta-percha, was adjudged 
fatal to the reissue: and from this decision the complainants did not even appeal. (9 Wall. 
794. 

Ill. —N. 8. 5 
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And this is said after a citation of the authorities on which the point is ruled, 
including Seymour v. Osborne ; so that instead of drifting away froin that case, 
the court, as yet, was holding to it, and as this decision affirmed that of the 
court below to the extent of this question, we find the Circuit! and the 
Supreme Court in perfect accord. 

Again, in stating the court’s views as to reissues, Mr. Justice Bradley further 
says: — 


“The specification may be amended so as to make it more clear and distinct; the 
claim may be modified so as to make it more conformable to the exact rights of the 
patentee, but the invention must be the same. So particular is the law (July 8, 1870) 
on this subject that it is declared that ‘no new matter shall be introduced into the 
specification.’ This prohibition is general, relating to all patents, and by ‘new matter’ 
we suppose to be meant new substantive matter, such as would have the effect of chang- 
ing the invention, or of introducing what might be the subject of another application for 
a patent. The danger to be provided against was the temptation to amend a patent so 
as to cover improvements which might have come into use, or might have been invented 
by others after its issue.” 


Then follow the sentences of which Mr. Cox makes an excerpt, and again, 
following them, is this : — ; 


“‘For such inventions he is required to make a new application, subject to such rights 
as the public and other inventors may have acquired in the mean time. This, we think, 
* is what the present statute means, and what indeed was the law before its enactment 
under the previous act of 1836. If decisions can be found which present it in any differ- 


ent aspect, we cannot admit them to be correct expositions of the law.” 


This case, then, gives in substance, and even in terms, as broad and liberal 
a reiteration of the rule as the statement in Seymour v. Osborne, and indicates 
no restiveness under it, nor any swerving from that earlier construction. It is 
no advance upon Russell v. Dodge, but it shows that, in the opinion of the 
court, the act of 1870 is the same as the act of 1836, and that the prohibition 
of what is defined as ‘new matter,” expressed in the latter, is implied in the 
former act. 

We should be glad to deal more briefly with these cases, but it is of grave 
consequence to know if they import what Mr. Cox understands them to mean, 
and we will be well satisfied if this discussion should provoke a further con- 
sideration of their real scope at the hands of others who have studied the sub- 
ject. We only quote from the opinions at such length because we deem it more 
expedieut to show the full reach of the decisions in the very language employed, 
than to venture upon an abstract, the nice accuracy of which might be open to 
criticisin. 

The next case demands especially careful consideration, since Mr. Cox cites 
it as the one in which “ Mr. Justice Bradley may have given expression to the 
most advanced views which have yet been announced from the supreme bench.” 

Swain Turbine Co. (Manufacturing Co.) v. Ladd (102 U. 8. 408, 1830) 


1 In the Circuit Court Mr. Justice Field rested his judgment in this case on Seymour v. 
Osborne, and Judge Sawyer filed a specially concurring opinion, devoted solely to the con- 
sideration of that authority. (3 Sawyer, 467, 469.) 
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affirmed Judge Shepley’s decision in the First Cireuit. The Supreme Court, 
having carefully examined the evidence, came “ to the conclusion that the view 
taken of the case by the Cireuit Court was as favorable to the appellant as it 
could reasonably ask.” 

Recourse being had to Judge Shepley’s opiniou (11 O. G. 153), we find his 
views of the reissued claims to be supported by the citation of Seymour v. Os- 
borne amongst other authorities. He said : — 


“That Swain made a great improvement upon any of the turbine water-wheels 
which preceded his is very evident, and no testimony in the record, in the opinion of the 
court, has any tendency to show that he was not the first and original inventor of that 
which he claimed in his original patent. Valuable and meritorious as that invention 
was, it entitles him only to a monopoly of that which he really invented, and no in- 
ventor has any right to gradually widen the scope of his claims to keep pace with the 
progress of invention. Especially in cases where mere changes of form become patentable, 
by reason of inrolving functional differences, should it be left open to subsequent inventors to 
devise other changes of form involving other functional changes where the same result is not 
attained in substantially the same way. . . . To uphold these claims they must not only 
be construed in connection with the described means in the reissue, but so construed as 
not to embrace any invention broader in its scope than the invention described or sub- 
stantially suggested or indicated in the original. 


“ The broad language of these claims liberally ”’ (literally) “ construed eliminates from the 
combination in the reissue the downward and inward curvature of the crown, which forms an 
essential functional element of the combination in the original. Such a literal construction 
of these claims with the scope contended for by the complainants would render the 
reissue void according to the decisions in Wells v. Gill, and many other cases decided 
by the Supreme Court of the United States, including Seymour v. Osborne.” 


And then proceeding to give a saving construction to the claims, Judge 
Shepley concludes as follows : — 


“ Giving this construction to the claims the defendant does not infringe, and the bill 
must be dismissed.” 


In the Supreme Court opinion, Mr. Justice Bradley says : — 


“ A comparison of the original letters-patent, including the drawings and model, with 
the reissued patent, makes it very evident that the latter is the result of an effort to 
enlarge the scope of the patent so as to include and embrace within it matters and 
things that were not embraced in the original invention.” 

“Since, therefore, any extension of the reissued patent beyond the scope of the 
invention set forth, and fairly indicated in the original specification, drawings, and 
model, would be fatal to the patent itself, we think that the appellant ought to be satis- 
fied with the course taken by the circuit judge in so construing the patent, with refer- 
ence to those original tests, as to restrain and confine the intent and meaning of the 
claims within legitimate and admissible bounds. And so construed there is no plausible 
pretence that the defendant is guilty of an infringement.” 


We cannot find in this, nor in any other part of this opinion, any indication 
of advanced views upon the subject involved. It certainly is not a decision 
“to the effect that a patentee may not take a reissue in which a device of a 
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subordinate character is divoreed from its relation to other devices, and made 
the subject of a generic claim,” as was done in Battin v. Taggert (17 How. 74), 
a case that has been followed ever since 1854, and still stands unquestioned. 

The transgression of the Swain reissue is that it eliminates from the combina- 
tion an essential functional element of the combination in the original ; that an 
original patent for a specifie form of wheel adjusted to a specific apparatus, 
and of which the form was patentable by reason of its functional difference from 
previous forms, was reissued so as to make that form and that function no 
longer any part of the invention. 

The original patent was dated in 1860; the reissue was taken in 1872. The 
objection that the reissued claims were abstract or ‘“ functional” would have 
been equally fatal to an original patent. The change from an invention of 
which form was the essence to one in which the form and the function of the 
form had no part, was pronounced inadmissible. 

It was reiterated that ‘‘ any extension of the reissued patent beyond the scope 
of the invention set forth and fairly indicated in the original specification, draw- 
ings, and model would be fatal to the patent,” and this was the very widest 
range given in Seymour v. Osborne. 

It was granted that in a clear case of mistake the patent may be enlarged, 
and it was not objected that the original was sufficient to cover the invention. 
Every word that was said against the reissue was directed to its inherent vicious- 
ness, except the very explicit intimations of the Supreme Court, that if the broad 
construction of the reissued claims was insisted upon and considered in view of 
the proofs as to the state of the art, they would almost certainly be found void 
for want of novelty. 

The opinion does not tend to decide that “the patentee may not reissue his 
patent so as to claim all that is shown in the specification and drawings.” On 
the contrary, it gives him the benefit of his specifications, drawings, and model, 
and of everything fairly indicated in them. But it does say that the assignee 
of a patent should not reissue it se as to claim that the only novelty stated in 
the original may be left out, without showing any substitute for the elimina- 
tion. In short, it condemns the metamorphosis as an abuse and perversion 
of the law; but it administers the eastigation lightly, in comparison with Mr. 
Justice Grier’s famous denunciation of such reissues in Burr v. Duryee (1 Wall. 
531). 

Mr. Cox says that “ it is not to be doubted that the original drawings showed 
a wheel of such a character that it supported the sweeping generalization of the 
claim.” Judge Shepley’s opinion refutes this statement, and Mr. Justice Brad- 
ley says, “It” (the reissue) “speaks of ‘the upper horizontal edge of the 
floats’ when no such thing is mentioned in (he original ; but, on the contrary, 
the rim over the floats was described as curving inward and downward, and as 
being so curved for a special purpose and effect.” 

Moreover, it appears that the sweeping claim was entirely independent of the 
character of the wheel. And, fiually, the court did not say that the “invention 
which was originally patented involved the use of the wheel and apparatus in 
connection with each other,” nor intimate that in such a case the wheel alone 
could not have been separately claimed in a reissue. 
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Pursuing the list, we must very emphatically dissent from the statement that 
the case of Leggett v. Avery was substantially similar in its facts to that of 
Wicks v. Stevens. Leggett v. Avery was another iustance of affirmance by the 
Supreme Court of the court below (Kentucky), and the facts were these, as 
stated by Mr. Justice Bradley (101 U. 8. 257, 1879) : — 


“One of the defences made by the defendants was that the last reissue embraced 
certain claims for alleged inventions which had been expressly disclaimed by the patentee 
as a condition of getting the letters extended, and which are the specific claims which 
the defendants are with 


° . 


Early in 1874 patentee, on behalf the present appel- 
ieee whe had purchased the patents, applied for an extension for another seven years. 
This was opposed by those who were interested in the subject-matter, and the acting 
Commissioner of Patents refused to grant the extension unless the patentee would 
abandon all the claims in the reissued patent of 1869 except the fifth. Thereupon a 
disclaimer was filed accordingly, and the patent was extended for the fifth claim only, 
—which the defendants have not infringed. This disclaimer was filed on the 5th of 
October, 1874, and the extension was granted on the 9th of the same month; on the 
same day another reissue was applied for, including substantially the claims which had 
been rejected and disclaimed. The Examiner refused to pass the application; but it was 
persisted in, and finally, on the 10th of November, 1874, the reissue was granted on 
which the present suit was brought.” 

Extended comment on this state of facts is unnecessary. The Supreme Court 
says: — 

“We agree with the Circuit Court. We think it was a manifest error of the Com- 
missioner in the reissue to allow to the patentee a claim for an invention different from 
that which was described in the surrendered letters, and which he had thus expressly dis- 
claimed. The pretence that an ‘ error had arisen by inadvertence, accident, or mistake,’ 
within the meaning of the patent law, was too bald for consideration. The very ques- 
tion of the validity of these claims had just been considered and decided, with the acqui- 
escence and the express disclaimer of the patentee. If in any case where an applicant 
for letters-patent, in order to obtain the issue thereof, disclaims a particular invention, 
or acquiesces in the rejection of a claim thereto, a reissue containing such claim is valid 
(which we greatly doubt), it certainly cannot be sustained in this case.” 


Surely Mr. Cox cannot find fault with this announcement of the position of 
the Supreme Court as to such reissues, nor can he find in it anything relating 
to the rule, or involving the principle, formulated in Seymour v. Osborne, nor 
anything looking toward the conclusion which he deplores. Seymour v. Os- 
borne did not involve the question of estoppel. 

In due order we will endeavor to show the difference between this case and 
that of Wicks v. Stevens. 

The only remaining Supreme Court case, Hopkins, &¢. Co. v. Corbin, or 
as entitled in 103 U. S. 786, Manufacturing Co. v. Corbin, is assigned by Mr. 
Cox to “another line of eases that look towards the same conclusion ;” another 
avenue by which the Supreme Court has approached its advanced position. 

The case is very concisely stated by Mr. Justice Woods, delivering the 
opinion of the court (affirming the court below (Connecticut), 14 Blatch. 
396) :— 
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“The defence insisted on is, that if the claim of the appellant’s reissued letters be 
construed to cover the appellees’ sash-locks, it is void, because it embraces the previous 
invention made by Voll alone, which had been abandoned to the public after it had been 
rejected by the Patent Office, and which was not the invention of Voll and McGregor 
jointly ; and that if the reissue is so construed as to cover the sash-locks made by the 
appellees, it is for a different invention from that which the original letters to Voll and 
McGregor covered. 

“ We think this defence is sustained by the evidence.” 


Proceeding to construe the reissued claim so as to cover the invention of Voll 
and McGregor jointly, the court found, “‘ So construed it is perfectly plain there 
is uo infringement,” and, after stating the course of procedure in obtaining the 
reissue, Mr. Justice Woods says : — 


“ These conclusions warrant the inference that if the reissued letters are to be con- 
strued as the appellant insists they should be, and as they must be to include the sash- 
locks of the appellees, they are broader than the original letters, and therefore void. 

“The Wood Paper Patent, 23 Wall. 566; Russell v. Dodge, 93 U. S. 460; Powder 
Co. v. Powder Works, 98 id. 126; Ball v. Langles, 102 id. 128 ; Manufacturing Co. v. 
Ladd, id. 408 ; Wicks v. Stevens, 2 Woods, 312.” 


As there is no allusion in this opinion to the sufficiency or insufficiency of 
the original specification or claim, nor to the absence of any necessity for a 
reissue, we must look further for its bearing upon Mr. Cox’s proposition. He 
says: ‘ The opinion contains enough to show very plainly that its learned author 
acquiesces in the reasoning in Wicks v. Stevens, and is in accord with his 
brethren who have been especially conspicuous (’) in directing the course of 
thought upon this subject.” 

Wicks v. Stevens was decided in the Fifth (not Third) Cireuit (Eastern 
District of Texas), and Mr. Cox first alludes to it as a case “ which, although 
in some sense obscure, is to be regarded as one of the stepping-stones in the 
development of the subject,” and afterwards he says : — 


“This class of cases may be said to be led by that of Wicks ». Stevens, in which 
Mr. Justice Bradley wrote the opinion, Mr. Justice Woods, then a Circuit judge, sitting 
with him, and concurring in the result. In that case, the court held that the fact that 
the applicant had originally made a claim, and afterwards acquiesced in its rejection, 
estopped him from taking a reissued patent containing the rejected claim. The Circuit 
justice said that the acquiescence in the rejection created an estoppel, which the patentee 
must be bound by ; that he could not be heard to say that the deliberate acceptance of a 
patent, from which the claim had been stricken out, was in any just sense a matter of 
inadvertence, accident, or mistake.” 


It will be remembered that Mr. Cox also refers to this case as one in which 
the facts were substantially similar to those in Leggett v. Avery, and that we 
have already demurred to his views as to this similarity. Let us now see how 
far we can agree with him as to the case itself. 

The statement of the case as made in the report must be kept in mind (2 
Woods, 310, May Term, 1876) : — 


“ The defendant insisted that the extension of the new patent to all kinds of revolv- 
ing presses, stationary as well as portable, rendered the reissued patent void, inasmuch 
as the question of the applicability of the invention to presses other than portable ones 
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had been raised in the original application and abandoned; and therefore had not been 
accidentally or inadvertently overlooked. But if the reissued patent was still to be con- 
fined to portable presses, then that he did not infringe, for his presses were not portable 
ones, but were fixed in the gin-house. 

“ The defendant contended further that if the reissued patent was to be extended to 
all revolving presses, then it was void, because all the pretended improvements con- 
tained in it were known and used in stationary presses long before the date of Brooks’s 
patent.” 


There is certainly no respect in which this statement is ‘ obscure.” Let us 
look into the opinion itself. 
Mr. Justice Bradley, presiding on the Circuit, said : —- 


“It appearing that the defendant infringes the patent of 1872, the next question to 
be solved is whether that patent is valid. 

“1, Was it a legal reissue of the patent of 1866? The patent of 1866 was confined 
to portable revolving cotton-presses. I assume that the reissued patent extends to all 
cotton-presses, stationary as well as portable ; for, if confined to the latter, the defendant 
does not infringe it. Had this extension to stationary presses been omitted in the orig- 
inal patent by accident or mistake, it might be corrected in the reissued patent. But its 
application to revolving presses generally was first claimed and then abandoned in the 
application for the original patent of 1866, and the claim, as finally made by the pat- 
eutee, and to secure which alone his patent issued, was for a combination applicable to 
portable presses only. It cannot be said, therefore, that a neglect to claim the combina- 
tion as applicable to revolving presses generally was an inadvertence, accident, or mis- 
take. Jt was an exclusion designed and understood at the time.” 


“2. But, aside from this objection to the patent, there is abundant evidence to show 
that the alleged invention was known and used by others long before Brooks applied for 
a patent.” 


. 


“In my judgment the complainant’s title to the combinations of parts which the 
defendant infringes has been successfully impeached ; and on either of the grounds taken 
by the defendant the bill must be dismissed.” 


We think this is anything but obscure. The word “estoppel” or ‘ estopped ” 
is not used, and there is no suggestion of estoppel. On the contrary, it is said that, 
had the extension to stationary presses been omitted by accident or mistake, it 
might have been corrected in the reissue. This precludes the contemplation of 
an estoppel. It states the restriction to have been designed and understood at 
the time, and that the exclusion was essential to the validity of the claim on 
the score of novelty. The case as reported does not afford any ground for Mr. 
Cox’s summary, nor contain the language, or anything like the language, which 
he ascribes to the Associate Justice. The case is not, in any of its aspects, a 
stepping-stone in the development of any departure from the position of the 
Supreme Court in Seymour v. Osborne. It may be regarded as having some 
bearing upon the legal construction of accidental or inadvertent mistake; but it 
does not present any view whatever as to the sufficiency or insufficiency of the 
original patent, nor as to the necessity for a reissue. 

At more than one point in this investigation we have found ourselves con- 
strained to resist the inviting opportunity of referring to other features of the 
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cases under review, and while still confining ourselves strictly to Mr. Cox’s list we 
may recur for a monent to Leggett v. Avery. In that case the Supreme Court does 
suggest the application of the doctrine of estoppel, but it is to be noticed that 
is only a suggestion, and that the application of that doctrine is contemplated in 
cases of fraud, or in quasi-fraudulent cases, and would be equally cogent whether 
the extended patent was an original or a reissue, and whether the error was or 
was not matter of inadvertence or mistake; in short, the suggestion of estoppel 
is entirely aside from the statutory provisions for reissue, and independent of the 
inquiry as to the sufficiency or insufficiency of an original specification or claim. 

The monstrosity of the reissue in Leggett v. Avery can only be appreciated 
upou an explanation of the following facts. Before March 2, 1861, a patent was 
granted for fourteen years, with provision for the extension of this term to twenty- 
one years under certain conditions. The Commissioner of Patents was vested 
with absolute discretion and full jurisdiction iu determining whether or not the pat- 
ent should be extended, and his action could not be collaterally inquired into. His 
judgment was final : there was no appeal from or review of it (11 Wall. 488). It 
was subject to one restriction : he could not revive a patent. ‘ No extension of a 
patent shall be granted after the expiration of the terin for which it was origi- 
nally issued.” (Act of 1836, § 18.) By the act of March 2, 1861, the provision 
for extensions was repealed, and thenceforth a period of seventeen years substi- 
tuted for the former term of fourteen years. But patents granted before March 2, 
1361, could still be extended for a further term of seven years. With this un- 
derstanding of the situation in 1874, we may examine Leggett v. Avery more 
intelligently. The patent was dated Oct. 9, 1860, and would therefore expire 
on or before Oct. 9, 1874, unless previously extended. It had six claims. The 
Commissioner denied the extension, except upon a disclaimer of all of these 
claims other than the fifth. The disclaimer was entered, and the single remaining 
claim was extended. As to the other five claims, the patent expired on or before 
the 9th of October, 1374,and so much of the subject-matter as was covered by them 
or included in them fell into the public domain. Thirty-two days after this ex- 
piration of these claims the assignee reissued the extended patent, from which 
they had been excluded, with substantially similar claims restored. In other 
words, under the guise of a reissue he absolutely revived the expired subject- 
matter and reswmed what had accrued to the public. It was precisely the same 
in effect as if, after extending one patent and refusing to extend five others, which 
therefore expired, the Commissioner had, thirty days after such expiration, in- 
dorsed a certificate of extension upon each of the five which he had refused to 
extend in lawful season. 

To illustrate the enormity of such an abuse of the law, let us suppose a patent 
dated (befure March 2) say Feb. 26, 1861, —the last issue day under the four- 
teen-year law, —for a magnet. This patent would expire on or before Feb. 26, 
1875. Then let us have another patent dated Feb. 26, 1875, for a churn. This 
patent would run for seventeen years, or until Feb. 26, 1892. The extension of 
the patent for the magnet being refused, it expires, but thereupon the patent 
for the churn is reissued so as to claim the magnet, and thus the magnet is 
patented until 1892, or for thirty-one years, if such reissues as Leggett v. Avery 
rested upon are held good in law. The example is au extreme one, of course, 
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but it will serve to show what might occur, and in such a case it would be a 
matter of no consequence whether the reissue is or is not actually for the same 
invention as the original patent, except that this question is not concluded by the 
action of the Comnnissioner, but is re-examinable. 

Finally, we come to the case decided by Mr. Justice Field on the California 
Cireuit in October, 1880, The Giant Powder Co. v. The California Vigorit 
Powder Co., cited by Mr. Cox from 18 O. G. 1339, but also reported, with 
variations only in the syllabus, in 4 Fed. Rep. 720. : 

We confess to great reluctance, and even hesitation, in undertaking any dis- 
cussion of this case, for various reasons that will presently be obvious to the 
professional reader, and shall restrict ourselves to the inquiry whether or not it 
warrants the statement that “ the decision is squarely to the effect that a re- 
issued patent can be taken only when the original is actually invalid by reason of 
‘accidental mistake.’ ” 

And before even proceeding to this limited consideration of it, we must note a 
qualifying caution which should have been observed. 

A petition for a rehearing was presented to Mr. Justice Field at Washington, 
who declined to hear the motion ex parte, and who, after directing the regular 
course to be pursued, with notice to the opposite party, said : — 


“ The petition contains what purports to be a copy of my opinion, but it is a copy of 
the opinion before it was revised. The opinion should not have been published until 
it had received my revision, as counsel very well know. In any petition hereafter filed 
it is expected that a correct copy will appear, if any one is given. If the present petition 


is used, the opinion must be corrected in accordance with the revised copy.” 


Upon comparing the two publications, we find them, as already intimated, text- 
ually identical, and are unable to determine whether they are copies of the unre- 
vised or of the revised opinion. We know of only these two instances in which 
it has been published, and would therefore presume that one of them is referred 
to by Mr. Justice Field as the premature publication. At any rate, the point is 
uncertain enough to forbid any safe discussion of it, and we should decline further 
reference to the case until we could ascertain the correctness of the report but 
that Mr. Justice Field has himself furnished us with a subsequent statement of 
the decision, which precludes all necessity for recourse elsewhere. 

In connection with his disposition of the petition for rehearing, already al- 
luded to, he says (5 Fed. Rep. 198, 199) : — 


“ The case was elaborately argued at the Circuit, counsel occupying several days in 
the presentation of their views. Their arguments were taken down by a short-hand writer 
and printed, thus enabling me to read what I had patiently listened to in the oral dis- 
cussion. 

“The question before the court was the validity of the reissued patent to the com- 
plainant. The main objection urged to its validity was that it was for a different inven- 
tion from that described in the original patent. And upon that point the argument was 
full, elaborate, and able. It is difficult to see how the position of the complainant in 
support of the patent could have been more cogently presented. 

“ The original patent was for a compound of nitro-glycerine with an inexplosive po- 
rous absorbent, which would take up the nitro-glycerine and render it safe for transpor- 
tation, storage, and use without loss of its explosive power. The reissued patent is for 
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a compound of nitro-glycerine with any porous absorbent, explosive or inexplosive, which 
will be equally safe for transportation, storage, and use without loss of explosive power, 
In other words, the reissued patent drops the limitation of the original, and seeks to 
cover all compounds in which nitro-glycerine is used, in connection with a porous ab- 
sorbent, in the production of blasting-powder, thus practically securing to the patentee a 
monopoly of nitro-glycerine in the manufacture of that powder. The court held that 
the reissued patent was, therefore, more extensive in its scope than the original patent, 
and on that ground was invalid. It covered a different invention. 

“The court also held that the original patent was neither invalid nor inoperative 
from any defective specification, but was valid and operative for the invention described ; 
and that this appeared upon a comparison of the two patents, the reissued patent differing 
from the original only in the extent of its claim ; and that, therefore, the Commissioner 
exceeded his jurisdiction in granting a reissue at all, as well as on the ground that the 
reissued patent was for a different invention. This latter position was not, it is true, 
discussed in the oral argument, but it is raised by the pleadings, and the attention of com- 
plainant’s counsel at San Francisco was called to it, and a note of authorities on the 
point was received from him, embracing the greater part of those mentioned in the pe- 
tition for rehearing. Whether the position be well taken or not cannot affect the deci- 
sion of the case, if the reissued patent cover a different invention from that described in 
the original patent.” 


The decision then was: (1) That the reissued patent was more extensive in 
its scope than the original patent, and on that ground was invalid. ‘ It cov- 
ered a different invention.” (2) That, as appears upon a comparison of the two 
patents, the Commissioner had exceeded his jurisdiction in granting a reissue at 
all in this case, the original patent being neither invalid nor inoperative from 
any defective specification. 

The first point is strictly and fully in accordance with the rule stated in Sey- 
mour v. Osborne. The second point we do not regard as a ‘decision squarely 
to the effect that a reissued patent can be taken only when the original is actu- 
ally invalid by reason of ‘ accidental mistake,’” but we concede that it is an ad- 
vance respecting the jurisdiction of the Commissioner as to the existence of a 
case for surrender and reissue. It is, however, a decision by an Associate Jus- 
tice, not speaking for the Supreme Court, but giving it as his conclusion, 
deduced from the pleadings and proofs in the case before him, and qualified by 
the diffidence expressed in referring to it upon the petition for reargument. 

To show that as late as December, 1880, the Supreme Court had not de- 
parted from the now familiar rule, we quote from the cognate ease (in which 
the opinion was delivered by Mr. Justice Strong), 102 U. S. 129 (Ball v. 
Langles), cited by Mr. Justice Woods in Manufacturing Co. v. Corbin : — 


“ When the reissues of 1869 and 1870 were granted, the Commissioner of Patents had 
authority, under the acts of Congress, to grant reissues only in certain specified cases, 
These were whenever a patent was inoperative or invalid by reason of a defective or in- 
sufficient specification, or by reason of the patentee’s claiming as his own invention or 
discovery more than he had a right to claim as new, if the error had arisen by inadyert- 
ence, accident, or mistake, without any fraudulent or deceptive intention. The Com- 
missioner was invested with authority to determine whether the surrendered patent was 
{in-] valid by reason of a defective or insufficient specification, or because the patentee 
had claimed more than he had a right to claim as new; and if he found such to be the 
case, and found also that the error had been due to inadvertence, accident, or mistake 
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without fraud, his decision was conclusive, and not subject to review by the courts. 
Bat the law did not confer upon him jurisdiction to grant a reissue embracing new mat- 
ter, or a broader invention than what was revealed by the original specification, or draw- 
ings, or models, except in some cases where there was neither model nor drawing. A 
reissue for anything more is, therefore, inoperative and void. Accordingly this court 
has repeatedly held that if, on comparing a reissue with its original, the former appears 
on its face to be for a different invention from that described or indicated in the latter, 
it must be declared invalid. (Seymour v. Osborne, 11 Wall. 516, 544; Russell v. 
Dodge, 93 U. S. 460.)” 


We think it has been fully demonstrated that the “ earlier construction ” 
remains unchanged, and we can see no occasion for the enactinent of new pro- 
visions on this subject, unless it be to still better protect the public interests. 
The larger the circle of invention the larger the circumference of the public 
domain in science and the arts. We have seen that the Supreme Court has 
had frequent occasion to rebuke efforts to wrest from the publie by a reissued 
patent, improvements and discoveries antecedent to anything disclosed in the 
patentee’s original record. We all know that it gives the inventor the fullest 
benefit of that record, and the most liberal construction of his patent, whether 
original or reissued, within the limits of the law, as to novelty, and upon the 
single condition of his disclosing in good faith his addition to the previous state 
of the art. They have zealously repressed all formal evasions of his rights and 
every encroachment upon his territory. But they require that he shall first 
mark out his boundaries, and afterwards keep fairly within them. He may 
subordinate other improvers, but he may not suppress them. They will give 
an original claim the most comprehensive construction it will bear, and will ex- 
tend the same liberal considerations to a reissue under the qualified conditions 
which the laws have imposed upon such eases. Glancing back over the ground 
which we have just surveyed, we find that the decisions of the Supreme Court 
recognize every form of inadvertence or mistake (discriminated from error of 
judgment) as susceptible of correction by reissue. We find that the patentee 
may reissue so as to amend his specification and claims by redeseribing his in- 
vention, and including in his claims not only what was well described before, 
but whatever else was suggested or substantially indicated in the specification 
or drawings which properly belonged to the invention as actually made and per- 
fected. He may have the full benefit of anything contained in his Patent Office 
model. In special cases he may introduce new matter upon extrinsic evidence 
of what was actually comprised in his invention aside from his office record. 
Nothing was excluded or prohibited in Seymour v. Osborne, except ‘ interpola- 
tions of new features, ingredients, or devices, which were neither described, 
suggested, nor indicated in the original patent or Patent Office model.” 

Russell v. Dodge recognizes the right to correct by reissue mistakes induced 
by the error of the Commissiouer of Patents, even when such correction expands 
the claim. 

Powder Co. v. Powder Works recognizes the right to reissue a patent for a 
process alone, so as to claim also, and separately, the product of that process. 

Swain Turbine Co. v. Ladd concedes that in a clear case of mistake (not error 
in judgment) the patent may be enlarged by reissue. 
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And if we add to this category cases such as Battin v. Taggert, no other 
class of mistakes can be found suggested in the books. 

We cannot perceive any occasion for new enactments in favor of the patentee 
unless ‘* the end to be attained” is the entire abolition of any reference in the 
reissue to the original invention. Of the Supreme Court cases we have dealt 
with, after the first, four out of the six are instances of reissues that were held void 
upon pleadings and proofs which established their invalidity for want of novelty 
under any construction that would establish infringement. These are, there- 
fore, so many instances of vexatious litigation and public oppression. In every 
case the objections were based ou the construction of the patents, not of the law. 
Unless it be proposed to repeal the requirement of novelty as an element of 
patentability, and to permit the reissue to appropriate not only subsequent but 
antecedent inventions, we think little could be done by new enactments, and 
in contemplating such amendments it might be advisable to bear in mind that 
the Constitution only provides for “ securing for limited times, to authors and in- 
ventors, the exclusive right to their respective writings and discoveries,” and 
any ‘sweeping generalization” beyond this limit might imperil the law itself 
(Trade-Mark Cases, 100 U. 8. 93). 

It appears, then, that no case has been adduced in which the Supreme Court 
has decided that where the claim of a patent is valid and the descriptive part 
of the specification is sufficient to support it, the patent cannot be reissued; 
or that the existence of a defect which has arisen from the failure of the patentee 
to describe and claim all that he may have shown in his application will afford 
no ground for a reissue ; or that to sustain a reissued patent it will be necessary 
to make it appear that, by reason of the mistake, the patent was inoperative. 

How far the opinion of Mr. Justice Field or of other individual judges on the 
Circuit may reflect or foreshadow the views of the Supreme Court as to the ex- 
tent to which the Commissioner’s decision will ultimately be held conclusive 
upon the occasion for a reissue, we consider to be a question not within the 
province of legitimate discussion in this place, and the same view as to its im- 
propriety would preclude speculation, upon like premises, as to any distinctive 
definition which the court may hereafter assign to inadvertence or accidental 
error or mistake, as discriminated from error in judgment. 

An accurate estimate of what has been decided will allay the fears excited by 
Mr. Cox’s article. Honest patentees and owners of honest patents may con- 
template with equanimity their meritorious reissues riding at anchor, under the 
lee of the Supreme Court, in the unruffled roadstead of Seymour v. Osborne. 


Henry Jr. 
Puitape rua, Pa. 
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NOTES OF CASES. 


THE SUPREME COURT OF THE UNITED STATES. 


Promissory Note. — Indorser’s Liability. — Oral Agreement. — In an action 
by an indorsee of a promissory note against the indorser, it is not competent to show in 
defence a parol agreement, contemporaneous with the transfer, that the indorser should 
not be called upon to pay the note in case of the default of the maker. Cole v. Martin, 


October Term, 1881. Opinion in Washington Law Reporter, Washington, D. C., Nov. 
9, 1881. 


STATE COURTS. 
CONNECTICUT. 


Wills. — Legacies to a Class,— Who may take. — The general rule with re- 
gard to legacies to a class is, that those only who are embraced in a class at the time the 
legacy takes effect will be allowed to take. 

Where, however, a legacy to a class takes effect in point of right at one time and in 
point ofenjoyment at another, the general rule is that all those will take who are em- 
braced in the class at the time the legacy takes effect in point of enjoyment. 

In case, therefore, of a legacy in trust for the testator’s son during his life, ‘‘ and at his 
decease . . . the same to be divided equally among his children,” the son at the time 
of the testator’s death having children by a wife then living, and subsequently, upon the 
death of the first wife, marrying again and having children by the second wife, it was 
held that the children by the second wife were entitled to share with those by the first 
in the legacy. Jones’s Appeal. Court of Errors and Appeals. Decided 1881. Opin- 
ion in The Reporter, Boston, Mass., Nov. 9, 1881. 


IOWA. 


Promissory Note.— Destruction of, for Fraudulent Purpose. — Action 
upon, after Destruction. — Evidence in. — (Head-note.)—It is an established 
rule that recovery cannot be had upon a promissory note that has been destroyed, unless 
it is clearly established that it was destroyed through ignorance or mistake. 

A party will not be allowed to recover upon a promissory note that he has destroyed 
in pursuance of a fraudulent scheme. 

Before a recovery can be had upon a note destroyed by the holder, the evidence as té 
the amount, terms, and identity must be reasonably clear and specific. McDonald v. 


Jackson. Supreme Court. Oct. 19,1881.— The Northwestern Reporter, St. Paul, Minn., 
Nov. 5, 1881. 


Accident Insurance. — Condition as to Use of Proper Care. — Injury to 
Insured on Platform of Car.— Negligence. — ( /ead-note.) — Plaintiff having an 
accidental insurance ticket or policy, containing a provision that the “insurance shall 
only extend to bodily injuries, fatal or non-fatal, as aforesaid, when accidentally received 
by the insured while actually riding on a public conveyance provided by common 
carriers for the transportation of passengers in the United States or Dominion of 
Canada, and in compliance with all rules and regulations of such carriers, and not 
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neglecting to use due diligence for self-protection,” was riding upon a train of cars, and 
as the same approached the station, and while it was slowing up, went out on to the 
platform. While standing there, owing to a sudden jerk of the train, another passen- 
ger was precipitated against him, and he was by reason thereof thrown from the car 
and severely injured. It was a regulation of the railroad company that passengers 
should not stand on the platform, and plaintiff was aware of such rule. IJ/e/d, in an 
action upon such accident policy, that upon such state of facts verdict should have been 
ordered for the defendant. Bon v. Railway Passenger Assurance Co. Supreme Court. 
Oct. 20, 1881. — The Northwestern Reporter, St. Paul, Minn., Nov. 5, 1881. 


MAINE. 


Railroad Ticket. — Stop over. — Statute. — Conflict of Laws. — (/Jead- 
note.) — The Stat. 1871, ch. 223, which declares that the holder of a railroad ticket shall 
have the right to stop over at any of the stations along the line of the road, and that his 
ticket shall be good for a passage for six years from the time it is first used, applies only 
to transportation within the territorial limits of this State ; the statute has no force be- 
yond the limits of the State, and consequently does,not apply to a ticket from Portland 
to Montreal, while the ticket is being used beyond the limits of the State. 

While such a ticket is being used in New Hampshire, Vermont, or Canada, the rights 
of the passenger will be governed and controlled by the laws of those places and not by 
the laws of Maine ; but, in the absence of proof to the contrary, the laws of those places 
will be presumed to be the same as the common law of Maine, and not the same as the 
statute above cited. Carpenter v. Grand Trunk Railway Co, Supreme Judicial Court. 
Opinion June 27, 1881. 72 Me., advance sheets. 


Amendment in Name. — Attachment. — (Head-note.)— An attachment to en- 
force a lien for wages is lost by an amendment changing the Christian name of the plaintiff 


from “ Edward” to “Edmund.” Flood v. Randall. Supreme Judicial Court. July 
22,1881. 72 Me., advance sheets. 


Conversion by Officer. — Tender of Property converted. — (IZead-note.) — 
An officer who wrongfully attaches and takes actuxl possession of goods cannot show, in 
an action against him by the owner, that, on the day after the attachment, he tendered to 
the owner a return of the property in the same condition as when attached. He cannot 
return the property in mitigation of damages for the taking, against the owner’s consent. 
Carpenter vy. Dresser. Supreme Judicial Court. June 8, 1881. 72 Me., advance sheets. 


Opinions of Justices of Supreme Court required ‘by Council. — Re- 
moval of Reporter of Decisions by Governor without Consent of Coun- 
cil. — The question whether the power to remove the reporter of decisions resides in 
the governor alone, the governor having assumed to exercise that power, is one upon 
which the governor’s council is authorized to require the opinion of the Justices of 
the Supreme Court, within the provision allowing them to do so “upon important 
questions of law and solemn occasions” (Lippy and Wottoy, JJ., dissenting.) 

Upon the question whether the governor may remove the reporter of decisions of the 
Supreme Court without the consent of the council, the statute providing for his appoint- 
ment by the governor, with the advice and consent of the council, and providing that he 
“ shall hold his office during the pleasure of the executive,” and there being a general 
provision of statute empowering the governor, with the advice and consent of the council, 
to remove all civil officers appointed by the governor and council whose term of office is 
not otherwise provided for, it is held that the expression “the executive,” in the statute 
first referred to, is to be construed as meaning the governor and council acting jointly, 
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and therefore that the governor cannot remove the reporter without the consent of the 
council. Opinions of the Justices. Supreme Judicial Court. Sept. 1, 1881. — Port- 
land Press, Dec. 2, 1881. 


MASSACHUSETTS. 


Common Carrier’s Lien.— Connecting Lines. — Delivery of Part. — Con- 
signor'’s Right of Stoppage in Transitu. —A carrier of goods consigned to one per- 
son under one contract has a lien upon the whole for the freight and charges on every 
part, and a delivery of part of the goods to the consignee does not discharge or waive 
that lien upon the rest without proof of an intention to do so. 

When the consignor delivers goods to one carrier to be carried over his route, and 
thence over the route of another carrier, he makes the first carrier his forwarding agent, 
and the second carrier has a lien, not only for the freight over his own part of the route, 
but also for any freight on the goods paid by him to the first carrier. 

The carrier’s lien is as good against the consiznor as against the consignee, and 
therefore where the consignor endeavored to exercise his right of stoppage in transitu 
after a part delivery of the goods, it was held that he was entitled to receive the goods 
not delivered, only upon payment of the freight upon all the goods, including that 
paid by the defendant railroad to a water carrier to whom [the plaintiff first delivered 
the goods and from whom the defendant immediately received them. Potts v. New 
York § New England Railroad Co. Supreme Judicial Court. Decided October, 1881. 
Abstract of opinion in The Massachusetts Law Reporter, Boston, Mass., Nov. 23, 1881. 


Suretyship.— Rights of Creditor in Securities held by Surety. — (Head- 
note.) — A. and B., being sureties for C. on his bond to D., were called upon for pay- 
ment ; not being able to make payment in full, they gave their notes for the remaining 
portion of the sum, said notes being secured by their bond with X. and Y. as sureties. 
At the same time C. transferred to A. and B. as collateral security some railroad bonds 
having at that time no market value. All the parties became insolvent. He/d, that D., 
his debt from C. being still unpaid, is entitled to apply the railroad bonds to the pay- 
ment of the debt. And A. and B., though they have paid a portion of the notes which 
they gave to D., are not entitled to have such payments allowed them out of the pro- 
ceeds of the railroad bonds before D. is entitled to anything. The sureties cannot justly 
be reimbursed from the securities in their hands until the claim of the principal creditor 
has been paid. Kelly v. Herrick. Supreme Judicial Court. Decided September, 1881. 
Opinion in The Reporter, Boston, Mass., Nov. 9, 1881. 


Homicide. — Justification. — Self-defence. — Charge to Jury.— Upon a 
trial under an indictment for manslaughter, in a case in which the facts appearing at the 
trial were that the defendant and the deceased having had a quarrel about some money, 
the deceased assaulted the defendant, whereupon the latter committed the homicide al- 
leged, the defendant has no ground of exception to a charge instructing the jury, in 
effect, that if the defendant had reason to believe that his assailant intended to do him 
great bodily harm, and that he was in danger of such harm, which, as he had reason to 
believe, no other means could effectually prevent, he would be justified in defending him- 
self by shooting him. Anything less than this would afford no justification for the 
homicide. Commonwealth v. O'Malley. Supreme Judicial Court. Decided October, 
1881. Abstract of opinion in The Massachusetts Law Reporter, Boston, Mass., Nov. 23, 
1881. 


MICHIGAN. 


Contract to convey.— Specific Performance.— When will not be de- 
creed. — ( Head-note.) — A son was in possession of land standing in the name of the 
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father, and owned a growing crop thereon. Held, that an agreement of the father to 
convey the land, made with one who had knowledge of the son’s rights, would not 
be specially enforced, the father having refused to give the deed except subject to the 
son’s claim. Dowling v. Bergin. Supreme Court. Filed Oct. 26, 1881.— The North. 
western Reporter, St. Paul, Minn., Nov. 5, 1881. 


Husband and Wife.— Agreement as to Division of Property. — Wife as 
Creditor of Husband. — Conveyance to, in Payment of Claim. — ( //cad-note.) 
— Where, by mutual understanding between husband and wife, their mutual acquisitions 
were to be equally divided and owned, and a certain amount of property was vested in 
the wife accordingly, if she afterwards allowed her husband to dispose of this property 
for his own benefit, she became to that extent his creditor. 

A wife does not lose her rights as a ereditor of her husband by failing to make her 
claim known, even as against those who trust him in ignorance of it. 

The fact that a wife, after receiving a conveyance from her husband in payment of 
her claim, pays to a third person, from personal and family reasons, a demand against 
the husband does not establish the fact that she received the conveyance in trust for 
him. Hyde vy. Powell. Supreme Court. Filed Oct. 26, 1881. — Zhe Northwestern Re- 
porter, St. Paul, Minn., Nov. 5, 1881. 


MINNESOTA. 


Street Railroad for transferring Cars. — Right of Owne1 of Lot abutting 
on Street to Compensation. — Navigable Stream. — Riparian Rights. — 
(£cad-note.) — The construction and maintenance by the defendant, under an ordi- 
nance of the city of Stillwater, upon a public street, of a railroad operated by animal 


power, for the main purpose of transferring freight cars from the terminus of one line 
of railroad to that of another running into the city of Stillwater, and thereby connect- 
ing such railroad lines, is the imposition of an additional servitude upon the street so 
as to entitle the owner of the servient estate to compensation. 

The owner of land bounded by a navigable stream has the right, by virtue of the own- 
ership of the bank, to enjoy free communication between his abutting premises and the 
navigable channel of the river, and may fill out into the river, beyond low-water mark, 
to navigable water, so as to make the shore available for the uses connected with navi- 
gation, and to this extent is entitled to the exclusive occupancy of the bed of the 
stream, subordinate and subject only to the rights of the public with respect to naviga- 
tion, and such needful rules and regulations for their protection as may be prescribed 
by competent legislative authority ; and such riparian rights are property, and cannot 
lawfully be taken for public use without just compensation. Carli y. Stillwater Street 
Railway § Transfer Co. Supreme Court. Oct. 27, 1881. — The Northwestern Reporter, 
St. Paul, Minn., Nov. 5, 1881. 


NEBRASKA. 


Assignment for Benefit of Creditors. — Attachment of Assigned Land. — 
Deed executed in another State.— Certificate of Acknowledgment. — 
(Head-note.) —1. B., a resident of Illinois, made an assignment of all his property, 
including lands in this State, for the benefit of creditors. JZeld, that a resident of 
that State, claiming the benefit of the assignment, could not maintain an attachment 
levied after the assignment of the lands in this State. 

2. A deed of lands in this State, made in another State, must be executed according 
to the laws of such State, and, if no witness is required to the deed by the laws of such 
State, the deed is effectual to pass title without being so attested. 
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3. When a deed is made in another State, the certificate of acknowledgment of a 
notary public thereto, duly attested by his official seal, entitles such deed to be recorded 
without further authentication. Green vy. Cross. Supreme Court. Nov. 12, 1881. — 
The Northwestern Reporter, St. Paul, Minn., Nov. 26, 1881. 


NEW HAMPSHIRE. 


Removal of Causes to Federal Courts. — Time of filing Petition. — Trial 
Term. — In construing the United States statute requiring a petition for the removal or 
a cause from a State to a Federal court to be filed before or at the term at which the 
cause can first be tried, it was held, that where, under the rules of the court in which 
the action was brought, either party may bring on a cause for trial by giving the other 
party notice thirty days previous to the commencement of the term ffo that if the 
action is begun more than thirty days before the beginning of a term, it is possible to 
try it at the first term ; but, unless such notice is given, the plaintiff is entitled to a con- 
tinuance at the first term, which he would therefore be entitled to necessarily in all cases 
of actions begun within thirty days from the beginning of a term, and the defendant is 
also entitled to a continuance, in the absence of such notice, upon making affidavit of a 
defence, which affidavit is generally waived in practice, the first term being practically 
an appearance term only, and where, in the actual case, no notice to be ready for trial at 
the first term was given, and the plaintiff elected to take a continuance, and, if no affi- 
davit of defence was filed by defendant, it was waived, and the time for pleading, allowed 
by the rules when no notice is given, did not expiré till after the expiration of the first 
term, — the defendant did not lose his right to file a petition for removal by failing to 
do so at the first term. Wheeler v. Liverpool, London, § Globe Ins. Co. Supreme Court. 


Decided Sept. 1, 1881. Opinion in The Reporter, Boston, Mass., Nov. 2, 1881. 


NEW YORK. 


Stoppage in Transitu.— Assignment by Vendor after Transit. — Ger- 
man Law. — A firm in Berlin sold certain goods to another firm, and, by direction of 
the vendees, shipped them to plaintiff at Bremen. The vendees thereafter procured 
a loan from one G., on security of these goods, and gave him an order on plaintiff 
therefor. By direction of G., plaintiff shipped these goods to defendants, and took 
bills of lading in his own name as shipper, one of which he sent to defendants, and 
the other to the vendees, who sent it to G. The vendors afterwards assigned their 
claim against the vendees to plaintiff, who demanded the goods of defendants. In 
an action for conversion, it was claimed and found that plaintiff had, in behalf of the 
vendors, stopped the goods in transit. Held, error; that plaintiff was at no time 
the agent of the vendors; that the transit was over when the goods arrived at Bremen ; 
and that the transaction between the vendees and G. was effectual to pass the property 
to him, and defeated the vendors’ right of stoppage if it otherwise existed. 

The German law, which provides that a transfer of the legal title to the goods 
covered by a bill of lading can only be made by the written indorsement of the con- 
signee, applies only when the bill of lading is taken in the name of the vendee, or of 
some person through whom the party claiming its benefit must make title. Becker v. 
Hallgarten et al. Court of Appeals. Oct. 4, 1881.— New York Weekly Digest, New 
York, N. Y., Nov. 11, 1881. 


Assignment for Creditors. — Rights and Liabilities of Assignee. — ( Heaa- 
note.) —An assignee, for the benefit of creditors, has no right to carry on the business 
of his assignor, and the trust estate cannot be charged with a loss incurred by him 
therein. 

VOL. 111.— N. 8. 6 
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The assignee is bound to exercise the diligence required of a paid agent or of 9 
provident owner, and is liable for ordinary negligence, or the want of that degree of 
diligence which persons of ordinary prudence are accustomed to use about their own 
business and affairs. 

An assignee is entitled only to commissions on the amount received by him on the 
sale of the property. Jn re Accounting of Dean, Assignee. Court of Appeals. Oct. 11, 
1881.— The New York Weekly Digest, New York, N. Y., Nov. 11, 1881. 


Brokers. — Sale. — Evidence.— (//ead-note.) —In an action against brokers for 
a wrongful sale of stocks, where the answer simply sets up a former agreement by which 
defendant was authorized, in case plaintiff failed to keep his margins good, to sell his 
stock without notice or demand, and also an instruction by plaintiff to sell when the 
margin was exhausted, and that it was exhausted at the time of the sale, evidence of 
unsuccessful efforts to notify plaintiff is inadmissible. 

Evidence showing that the lowest price for which this stock sold in the market, on 
the day it was claimed this sale was made, was greater than that for which plaintiff’s 
stock was sold, would bear on the question of a bona fide sale, and is not so irrelevant 
as to render its admission error. 

The agreement set forth in the answer was made in 1870, and the transaction in 
relation to the stock in suit was entered upon in 1873. All prior transactions had been 
closed. The question whether this transaction was made under that agreement was 
submitted to the jury, who found for plaintiff. Held, that the verdict established that 
the agreement of 1870 did not apply to this transaction. Burkitt v. Taylor. Court of 


Appeals. Oct. 4, 1881.— The New York Weekly Digest, New York, N. Y., Nov. 11, 
1881. 


Conversion of Promissory Note. — Trust. — ( Head-note.) — One L., who was 
employed by B., plaintiffs’ predecessor, as an agent to collect rents, received a check, 
payable to B., which he indorsed, as attorney, to his own order, and deposited with 
defendant to his individual credit, and checked the proceeds out for his own use. Held, 
that he was not authorized to use or indorse the check ; that his indorsement passed 
no title to defendant; that the moment the check was taken it became a part of the 
trust estate, and that plaintiffs have sufficient title to maintain an action for its conver- 
sion. Robinson v. Chemical National Bank, Court of Appeals. Oct. 18, 1881.— The 
New York Weekly Digest, New York, N. Y., Nov. 25, 1881. 


Fire Insurance. — Condition concerning Statement of Ownership. — 
( Head-note.) —L., who held personal property under a contract to purchase from 8. 
and L., which provided that the title should not pass until the purchase price was paid, 
procured a policy thereon, loss payable to S. and L., “as their interest may appear,” 
representing that the property was hers. The policy provided that it should be void 
if the interest of the assured was not truly stated therein. At the time the property was 
destroyed the purchase price had not been fully paid. Held, that the policy was void, 
and that the necessity for a true statement of plaintiffs interest was not obviated by 
making the loss payable to S. and L., as their interest might appear. Lasher v. The 
St. Joseph F. & M. Ins. Co. Court of Appeals. Oct. 18, 1881.— The New York 
Weekly Digest, New York, N. Y., Nov. 25, 1881. 


VERMONT. 


Promise of Marriage by Married Man.— Action in Nature of Tort.— It 
is an actionable offence for a married man to offer himself in marriage to an unmarried 
woman, paying his addresses to her, and entering into a contract of marriage with her ; 
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and a declaration counting tort-wise for fraud is held good on demurrer. Pollock v. 


Sullivan. Supreme Court. Decided 1881.— The Reporter, Boston, Mass., Nov. 9, 
1881. 


Reformation of Mortgage.— Mistake as to Effect of Paper.— Rights of 
Creditors. —1. In a proceeding in equity to reform a mortgage, parol evidence is 
admissible to prove the real contract. 2. Courts of equity will not refuse redress if it is 
certain that the written contract conveys a different right, or effectuates a different pur- 
pose from that intended by the parties; and will treat the mistake as one of fact. 3. 
But courts of equity will not reform and enlarge a mortgage executed by one who is 
insolvent, if the rights of third parties would be changed and injured thereby. In this 
case, if the mortgage had been larger when it was given, the other creditors would have 
instituted proceedings in insolvency before the orator’s lien became absolute. Tabor 
v. Cilley. Supreme Court. Decided 1881. — The Reporter, Boston, Mass., Nov. 9, 1881. 


WISCONSIN. 


Sale by Sample.— Memorandum by Vendor. — Parol Evidence to ex- 
plain. — Written Contract. — (/ead-note.) —1. An entry by a vendor, in his 
memorandum-book and with his signature, of the fact and terms of a sale, does not bind 
him as a written contract, unless signed by or for the vendee. 

2. Where the vendee’s agent, known by the vendor to be acting as such, also signs 
such memorandum, both parties are bound by it as a written contract. 

3. A written contract of sale, which does not show that it was made by sample, can- 
not be explained or modified by proof that it was so made. Wiener v. Whipple. Su- 
preme Court. Nov. 3, 1881.— Zhe Northwestern Reporter, St. Paul, Minn., Nov. 26, 
1881. 


Sewing-machine Contract. — Notice of Option to remove. — Replevin, 
—Possession. — Demand.— General Denial.— Wife not Agent.— A. delivers 
to B. asewing-machine under a contract for the sale thereof, by which title is not to pass 
to B. until full payment is made in specified instalments, and on default of any payment 
A. is to be at liberty to take the machine away at his option. Held,— 

1, That A., on default in a payment, could not replevy the machine from B.’s pos- 
session without demand or notice of his option, and refusal by B. to surrender it, espe- 
cially when it had been suffered to remain in B.’s possession for several months after the 
default, plaintiff claiming meanwhile that the payment was due. 

2. That the possession of the machine by B.’s wife, living with him as such, was 
B.’s possession. 

3. That, in the absence of any proof that B. was keeping out of the way to avoid 
notice and demand, a demand upon his wife, and her refusal to surrender the machine, 
and claim that it belonged to B., were not a demand upon and refusal and claim by B., 
unless she was especially authorized to act for him in that behalf; and the mere fact 
that she had made all the previous payments is not sufficient to establish such agency. 

In replevin for a sewing-machine it appeared that, at the time of filing his affidavit for 
a warrant, plaintiff was in possession of the “head” of the machine, i.e. of the whole 
machine except the sfand upon which the apparatus for sewing was placed ; though he 
returned the “head” to defendant’s possession before the warrant was served. Held, 
that the action would not lie. 

A general denial in replevin is not such an assertion of title in the defendant as dis- 
penses with proof of a demand, where that would otherwise be necessary [and it seems 
that where the general denial is followed by a special averment of property in the de- 
fendant, this does not relieve plaintiff from proving a demand]. 
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A defect in a judgment not prejudicial to the appellant is no ground of reversal, 
Wheeler § Wilson Manufy. Co. v. Teetzlaff. Supreme Court. Oct. 18, 1881.— The 
Northwestern Reporter, St. Paul, Minn., Nov. 5, 1881. 


ENGLAND. 


Will. — Construction. — Gift to “Second Cousins.” — First Cousins once 
removed.— A testator by his will made certain bequests in favor of his second 
cousin. At the date of his will he had no second cousins, nor had he any second cous- 
ins at the time of his death, although he had several first cousins once removed. Held, 
that the first cousins once removed were entitled to the bequests. Re Bonner; Tucker v. 
Good. Chancery Division. Nov. 8, 1881.— The Law Times, London, Nov. 12, 1881. 


Satisfaction. — Double Portions. — Illegitimate Son. — Reputed Father 
in Loco Parentis.— Bond.— Articles of Partnership. — T. L., in 1868, bound 
himself by a volantary bond to pay his illegitimate son £10,000 on the 30th April, 1872, 
On the 22d of March, 1872, he took the son into partnership, and, by the articles of part- 
nership, after a recital that T. L., in consideration of his love and affection for his 
reputed son, was desirous of giving him £19,000 absolutely, it was provided. that 
£19,000, part of the capital brought into the firm by T. L., should be considered to be- 
long to the son, being absolutely and irrevocably given to him by T. L. for his own use 
and benefit ; and it was stated that that amount was then standing to the separate credit 
of the son in the partnership books, as representing his capital in the concern. Held 
(affirming the decision of Fry, J., 45 L. T. Rep. n. 8. 273), that the rule against double 
portions applied; that the presumption of the later gift having been given in satisfac- 
tion of the earlier gift was not rebutted ; and that the son could not claim the £10,000 
on the bond as well as the £19,000 under the articles. Re Lawes; Lawes v. Lawes. 
Court of Appeal. Nov. 9, 1881.— The Law Times, London, Nov. 12, 1881; 45 Law 
Times Reports, N. 8. 273. 


Vendor and Purchaser.—Specific Performance.— Condition of Con- 
tract. — (/Zead-note.)— The court will not enforce specific performance of an agreement 
“ subject to a contract to be settled,” or “ subject to a proper contract and the payment 
of a deposit to be agreed upon.” Harvey v. The Principal and Antients of Barnard’s 
Inn. —45 Law Times Reports, x. 8. 280. 


Ship and Shipping. — Jettison of Deck Cargo. — Claim to Contribution. 
— Contract with Ship-owner. — ( Head-note.) — When there is no custom to carry 
goods on deck, and the voyage is not a coasting voyage, the owner of a deck cargo that 


has been necessarily jettisoned in the course of a voyage can have no claim for contribu- . 


tion against the ship-owner, or the other cargo-owners, although the contract between 
him and the ship-owner specifies that the goods are to be carried on deck. Wright v. 
Marword. — 45 Law Times Reports, x. 8. 297. 
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